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TAX COURT DIGEST 
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| cut half my labor in finding precedents 


pertinent to my daily chores...” 
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J. K. LASSER 


Save Time and Labor in Tax Research 


The TAX COURT DIGEST is the result of work 
begun by Miss Lois Moore in 1924. Because of 
her regular and systematic entries for the critical 
use of the Tax Court Judges and Law Clerks 
there is now a work available that contains every 
reported decision of The Tax Court and Board of 
Tax Appeals. 


Few digests, if any, have had the advantage of 
the TAX COURT DIGEST has in actually having 
been proven by use before ever being published. 
In a recent review J. K. Lasser had this to say of 
the TAX COURT DIGEST: 


“...I welcomed with open arms a Bobbs-Merrill 


730 N. MERIDIAN 
INDIANAPOLIS 7, IND. 





venture into a real Tax Court Digest—providing 
a sophisticated, technical outline of all the cases 
on each subject. I resisted the $200.00 price at 
first (even though it was deductible) until I 
started to compare several cases with the normal 
service citators.” Then I found I cut half my labor 
in finding precedents pertinent to my daily 
chores.” 

“The result is an alphabetical classification of 
all the court has said, digested so you can readily 
skip the mass of citations to distant from your 
problem .. . easy to use indexing plus cross cita- 
tion .. . I'd get it if I were you.” J. K. Lasser, 
Journal of Accountancy, August, 1952.” 
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*« “The maintenance of high stand- 
ards of legal education and profes- 
sional conduct to the end that only 
those properly qualified so to do shall 
undertake to perform legal service” 
is an important one of the Associa- 
tion’s six long-range objectives. Dean 
Albert J. Harno recently emphasized 
that “The education of a lawyer is 
a lifetime undertaking. We start 
from the premise that law school 
graduates, though they have passed 
their bar examinations, are not ipso 
facto qualified to assume the respon- 
sibilities of the practice of law.” 

Professor Barton Leach has de- 
fined it another way. “It is important 
to recognize”, said he, “that the law 
schools provide only one phase of a 
lawyer’s education—we take him 
from an earlier phase—college—and 
deliver him to the next phase—ap- 
prenticeship”. 

Is this condition the fault of the 
law schools or the organized Bar? I 
believe it is a dual responsibility. Our 
legal periodicals contain many well 
considered articles about whether or 
not the law schools can do the job. 
Mr. Arch Cantrall has pointed up 
the question by comparing postgrad- 
uate education in the medical and 
legal professions. “When our medical 
student is graduated”, said Mr. Can- 
trall, “he is much better qualified to 
practice than the law school grad- 


} uate. But our doctor does not hang 


up his shingle when he graduates. 
If he hopes to secure a board certifi- 
cate as a specialist, he has to spend 
at least five years as an intern and 
resident.” Perhaps the additional re- 





experience of a young physician is 
why he is immediately accepted by 
the public and his profession as fully 
qualified to practice, while the young 
graduate lawyer is not so accepted. 
A Special Committee authorized 
by the Board of Governors at its 


November meeting will consider 
whether or not the American Bar 
Association should prescribe mini- 
mum standards of education and ex- 
perience for one to practice a spe- 
cialty. There is no attempt to re- 
quire the creation of specialties of 
the law and mandatory courses to 
qualify, but only whether or not a 
lawyer who holds himself out to the 
profession and public as a specialist 
should not be required to achieve a 
minimum amount of postgraduate 
education and professionai experi- 
ence that would qualify him to 
practice his specialty. The Commit- 
tee will also re-examine the entire 
program of continuing education of 
the Bar. 

The other day I took my car to 
the garage for general inspection. 
The checker went over it quickly 
and concluded that the carburetor 
needed adjustment. “I'll have to 
ask you to leave the car with us, 
this morning”, he said, “our carbu- 
retor man is busy with another car, 
now”. I always thought that an auto- 
mobile mechanic was an automobile 
mechanic, and that he could do any- 
thing that had to be done to repair 
a car. But that doesn’t seem to be 
the case any more. Mechanics spe- 
cialize. One man is specially trained 
to fix faulty carburetors. 

If specialization is that extreme in 





The President's Page 





Robert G. Storey 


the common trades—and requires 
special training—how much more 
vital it is that professions specialize 
ton, and provide training for profes- 
sional specialists. The medical pro- 
fession already has gone far along 
the road of specialization. I know 
there are some who decry the devel- 
opment, and ask for the return of the 
good old country doctor who could 
cure anything from buck fever to 
hangovers. But the success of the 
medical profession in many marvel- 
ous surgical and medical achieve- 
ments has been the result in no small 
part of intensive specialization. 

The legal profession has not kept 
pace with the rapidly changing 
events and demands of our time. Ad- 
mission to the Bar is a license to a 
lawyer to perform almost any legal 
operation that an unsuspecting client 
may invite. The neophyte lawyer is 
automatically certified as competent 
to advise a corporation on its tax 
liabilities, to draw oil unitization 
agreements, and to negotiate consent 
decrees in antitrust suits. Of course, 
we know that the conscientious law- 
yer, inexperienced in any of the spe- 
cial fields of law, usually seeks out 
the aid of the experienced special- 
ist. 

Splendid as our law schools pres 
ently are, they simply cannot pro 
vide intensive specialized training in 
the ordinary law curriculum. Law- 
yers ought to be given the oppor- 
tunity of returning to the law school 
or to a legal center where they can 
acquire from experts in special fields 
that knowledge which will enable 

(Continued on page 158) 


February, 1953 * Vol. 39 91 








Which of these 


will hit your client next? 


Does your client rely on you for insur- 
ance guidance? 

Does he make you responsible for 
knowing and advising him on the best 
methods of protection? 

If he does, you may now want to 
suggest he go a step further than carry- 
ing individual policies against embez- 
zlement, safe robbery, destruction, and 
other such risks, You may want to advise 
him to consolidate, to cover all his 
exposures to crime loss in one policy. 

Why advise this comprehensive 
protection ? 

Because when all such risks are cov- 


Year in and year out you'll do well with the H f d 
artior 


Hartford Fire Insurance Company * Eartford Accident and Indemnity Company 
Hartford Live Stock Insurance Compary ° 






EMBEZZLEMENT SAFE BURGLARY 


ered with one policy...a Comprehensive 
Dishonesty, Disappearance and Destruc- 
tion Policy ... your client avoids the 


problem of divided responsibility. He DESTRUCTION 


ee eaten | 


need not always prove the exact canse of 
loss. He can collect for his losses faster 
and easier, especially when there is 
a question as to whom or what was 
responsible. 

Have your client ask his Hartford 
Accident and Indemnity Agent or his 
insurance broker for more information 
about the Hartford “DDD” policy. Or 
write us for full details. 
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Hartford 15, Connecticut 










EDUCATING 
YOUR CLIENTS 


The complexities of modern busi- 
ness make it imperative for corpora- 
tion officers to keep counsel closely 
informed of the company’s activ- 
ities. These CT booklets tell why: 


A Pretty Penny... GONE! 
Corporate Tightrope Walking 
Some Contracts Have False Teeth 
More Sales With Spot Stocks 
We've Always Got Along This Way 
When a Corporation is P.W. O. L. 


For free copies, for yourself and 
your clients, write to Dept. BD, 
The Corporation Trust Company, 
120 Broadway, New York 5, N.Y. 
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this useful pamphlet 





Price 50 cents 







Copies may be secured 
from 


AMERICAN BAR 









1140 North Dearborn Street 
Chicago 10, Illinois 
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American the official organ'of ts 


Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organize d Bar of the United States. 


There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant's election. 


Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JOURNAL. 
There are no additional dues for membership in the following Sections: Bar Activities, Criminal Law, Judicial 
Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
of Antitrust Law, the Section of Labor Relations Law and the Section of Patent, Trade-Mark and Copyright Law 
are $5.00 a year; dues for the Section of Taxation are $6.00 a year; dues for ali other Sections are $3.00 a year. 


Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street. Chicago 10, Illinois. 
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AMERICAN LAW OF PROPERTY 


lo 


i Just published, this work offers a fully integrated treat- accordance with a carefully prepared master plan, by 
ing. [ ment of all types of problems relating to construction twenty -five specialists in property law, each contri- 
| of wills and trusts, present and future property buting to the area in which he has specialized, with 
interests, transfers of land, and rights in land (including Professor A. James Casner, Harvard Law School, as 

oil, gas and water rights). It has been written, in Editor - in - Chief. 


os 


| SUMMARY OF CONTENTS 
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RECENT LEGAL NOTES 


@ Pensions for Associated Doctors 





As the law now stands, self-employed individuals can’t set up qualified pen- 
sion and profit-sharing plans under §165(a) to provide for their own retirement, 
though they may do so for the benefit of their employees. A partner is legally 
a seif-employed person, so partnerships are unable to have such plans for 
their members. 

The absurdity of this discrimination against self-employed businessmen, 
professional people and farmers is shown by the small, closely-held corpora- 
tion. For many practical purposes, such an enterprise functions just like a 
sole proprietorship or partnership, but its officers—generally the chief stock- 
holders—are technically “employees”. They may therefore participate in the 
corporation's plan. 

Here's a situation, however, where some physicians dissolved their partner- 
ship for the practice of medicine and formed an association for the same 
purpose. The association promptly established a pension plan for the doctors 
which has recently been held qualified under §165(a) [Kintner, USDC, Mont., 
Oct. 1952]. 

The new association differed from the old partnership in several important 
respects. It would continue in existence despite changes in its members. Its 
affairs were directed by a committee acting in a representative capacity. 
Members’ professional time was controlled by the association. They didn’t 
receive directly any of the fees they earned and had no readily transferable 
interest in the association. 

The association proceeded to pay contributions to a pension plan for mem- 
bers that it set up immediately upon its organization. One member, Dr. Kint- 
ner, didn't report as income in 1948 the $1,000 contributed on his behalf to the 
plan that year by the association. It wasn’t income, be maintained, until he 
got it on retirement in the form of a pension. But he paid the deficiency 
assessed against him and sued in a district court to recover it. 

Resisting his claim, the Government contended (1) that the association 
wasn't taxable as a corporation, and (2) that Dr. Kintner wasn’t an employee. 
On both points the court decided for the taxpayer. 

As to argument (1), it was impressed most by the fact that the association 
would survive the death or withdrawal of a member. That was a test of corpo- 
rate taxability laid down by the Bureau’s own Regulation [ §29.3797-4] defining 
partnerships, and by the Supreme Court in Morrissey v. Commissioner, 296 
US 344. As to (2), the court conceded that the nature of practicing medicine 
made impossible the usual supervision that goes with an employer-employee 
relationship, but this factor was outweighed by the other features of his work 
normally denoting employee status. 


@ Retirement Plans for Self-Employed 


Several proposals were made in the last session of Congress to permit tax- 
deferred retirement plans for the self-employed. Prospects are particularly 
good for enactment of H.R. 8391, introduced last June by Rep. Daniel A. Reed 


(R., N.Y.), who became Chairman of the House Ways and Means Committee 
in January. President Eisenhower is on record in favor of such a measure. 


@ Sale of a Life Interest—Tax Break Possible for Buyer and Seller 


It's common for a man to give property, in trust or otherwise, with life use or 
income for life to one person (the wife, say) and the remainder to another (a 
child, perhaps). Sometimes the remainderman or another person will wish to 
buy the life interest. A deal of this kind can give real tax benefits to both 
seller and buyer. For the seller, an outright sale of the life interest is a capital 
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transaction, so that ordinary income may be in effect converted to capital gain 
[Bell's Estate, CA 8th, 137 F. 2d 434; McAllister, CA 2d, 157 F. 2d 235}. For 
the buyer, the life interest is a wasting asset—he is entitled io recover the pur- 
chase price by amortization deductions over the life expectancy of the life 
tenant [Bell, USDC, N.D. Ill., Sept. 17, 1952]. 

If the purchase price is paid in the form of a private annuity, then the 
buyer's (payer's) amortization deduction will equal each year’s annuity pay- 
ment [Shoemaker, 16 BTA 1145]. As to the seller (annuitant), payments r°- 
ceived will be taxed as ordinary income only to the extent of 3 per cent of the 
cost of the annuity until the payments add up to the full cost [§22(b)(2)]. After 
that each payment is taxable in full. If the seller (annuitant) sold the life inter- 
est at a profit, then he will also realize taxable capital gain, from the point 
where the payments received exceed the basis of the life interest to the point 
where they equal its value when the deal was made [Hill's Estate, USDC, 
N.J., 58 F. Supp. 164]. 

Be sure that under state laws as applied to the life interest in question, 
the sale is valid. 

Note that the owner who acquires a life interest by gift, bequest or inheri- 
tance is aot allowed any amortization deduction for shrinkage in the value 
of his interest [ §24(d)]. 

If a person buys both the life interest and the remainder, his payments 
may be considered as simply the cost of acquiring the entire property rights, 
and he cannot amortize the cost of the life interest as a separate property. 
[Citizens National Bonk, 122 F. 2d 1011}. 


Decedents’ Estates 


Texas permits the appointment of an “independent executor’, in order to 
facilitate the administration of an estate. A decedent had gone into partner- 
ship with a friend and was owner of two thirds of a herd of cattle. The friend 
owned one third. After the decedent died, his independent executor let others 
take possession of the ranch and herd. They were selling the cattle while 
administrative proceedings were still pending on the estate. The friend was 
allowed to sue the others in a district court for partition without going into 
the probate court and making his claim there. He was allowed to do this 
because the independent executor could do acts respecting an estate without 
a court order. Claims against property in his control or which he had delivered 
were therefore under the jurisdiction of the district court [Stevenson v. Travis, 
250 S.W. 2d 289}. 


Statutes 


Georgia—(1) Restrictions on the ownership of land by foreign corporations 
do not apply to domesticated or qualified corporations (G.C.L. §22-1504); (2) 
Adds new procedure for domesticating foreign corporations and for surrender- 
ing domesticated status (G.C.L. 22-1601, 22-1602, 22-1610 through 22-1614); 
(3) Defines when stockholders have pre-emptive rights (§12A, Act 784, Acts 
of 1952); (4) Now permits voting trusts (§27A, Act 784, Acts of 1952). 

Massachusetis—Filing fee for the annual certificate of condition and allied 
papers increased to $15—was $10 (G.C.L. §55, 23). 

Michigan—(1) Nonprofit corporations must now file their reports with the 


Corporation and Securities Commission (G.C.A. §450.81); (2) Co-operatives 


organized for profit must pay a privilege fee (G.C.A. §450.303-450.305). 

Virginia—{1) Changed procedure and notice requirements in dissolving 
a corporation (G.C.L. §13-61); (2) Changed requirements for notice of stock- 
holders’ meetings (G.C.L. §i3-190); (3) Record date for stockholders’ meeting, 
divided payment, etc., can be any time within thirty days of action—pre- 
viously had to be within 10 to 30 days (G.C.L. §13-192). 


The material herein presented is taken with permission trom Lawyer's Weekly Report, published by Prentice- 
Hall, Inc., 70 Fifth Avenue, New York 11. New York. 
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Law in the Atomic Age: 


The Challenge of Our Time 


by Robert G. Storey + President of the American Bar Association 


® The explosion of the first atomic bomb at Hiroshima on August 6, 1945, was a 
military and scientific triumph. The single bomb dropped by the Enola Gay ended 
a world war, but it began a new era of world history which presents a tremendous 


challenge to the law. Atomic power must eventually be controlled by international 


law, or the greatest scientific achievement of the twentieth century may become the, 


great enemy of the civilization that made it possible. In the following article, President 


Storey states the problem and suggests at least a partial solution to the Russian 


intransigence that makes international control of the atom impossible at present. 
The article is taken from an address delivered before the State Bar of Michigan last fall. 





" There is an old saying that “if 
you would know the secret of life, 
study the ways of nature”. Among 
the gifts that nature has bestowed 
upon men are those lovely flowers 
which, responding to the sun, open 
their petals in the morning, bloom 
throughout the day and then, at 
evening’s call, hide themselves from 
view. The cultural ages of mankind 
may be likened to this flower which 
so responds to nature’s law. There 
seems to be some inexplicable law 
of the cycle in obedience to which 
cultures open, bloom, fade and close. 

Just such a golden age came into 
the world at that time of history 
which we call the Renaissance. It 
was a rebirth of culture, a revival of 
learning based upon a rediscovery of 
the classics. But it was more than 
that. It marked the end of the uni- 
versal empire, and the birth of na- 
tions; the substitution of the Coper- 
nican for the Ptolemaic system” of 
astronomy; the introduction of 
printing; the discovery of America. 
And its greatest glory was the free- 


dom which it gave to intellect. 


The Renaissance denotes the 
transition in the history of Western 
civilization from the Middle Ages to 
what we call the Modern—this age 
in which we live today and which 
has seen progress in science and 
learning not remotely approached in 
ages past. In this period have come 
the industrial revolution, the utili- 
zation of steam, the discovery of 
electricity, the telephone, the auto- 
mobile and the flying machine. It 
has been aptly called by Henry 
Adams the mechanical phase of his- 
tory. It is also known as the period 
of the rights of man, and the rise of 
contemporary democracy. 

Two English Lawyers 

Symbolize Modern Era 

In the formative years of this mod- 
ern era there were, in England, two 
bitter rivals, both of them lawyers, 
whose works uniquely contributed 
to its fame. The first man was born 
at Yorkhouse in the Strand, London, 


on January 22, 1561. He studied in 





Trinity College at Cambridge and 
in 1579 took up residence at Gray’s 
Inn. He was called to the Bar in 
1582 and two years later took his 
seat in Parliament. He became At- 
torney General, Lord Keeper of the 
Seal, and in 1618, Lord Chancellor 
of England. He fell into disgrace, 
was fined and imprisoned in the 
Tower. He died on April 9, 1626. 
His name was Francis Bacon. While 
he was a lawyer and one of the 
greatest of his time, he is remem- 
bered in history primarily as philos- 
opher and essayist, and is noted for 
his belief in the search for truth and 
his process of scientific discovery. He 
has been called the “herald of mod- 
ern science”. 

Bacon’s compatriot, and_ rival, 
was born at Mileham in Norfolk 
on February 1, 1552. He, too, at- 
tended Trinity College and in 1572 
he entered the Inner Temple. He 
was called to the Bar in 1578. In 
1589 he became a member of Parlia- 
ment. He served as Solicitor Gen- 
eral, Attorney General, Recorder of 
London, and Speaker of the House 
of Commons. In 1606 he became 
Chief Justice of the Common Pleas, 
and in 1613 was appointed Chief 
Justice of the King’s Bench. He was 
the first to be called Lord Chief Jus- 
tice of England. He, too, was dis- 
missed from high office and he, like- 
wise, suffered imprisonment. He died 
on September 3, 1634. His name was 
Edward Coke. His position in Eng- 
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lish legal history is pre-eminent. 
While law students remember him 
best for Shelley’s Case (1 Rep. 94), 
history will best recall him for his 
defiance of James I and the doctrine 
of princely sovereignty, and for his 
opinion in Dr. Bonham’s Case (8 
Rep. 114), in which he spoke of a 
fundamental common law limiting 
both Crown and Parliament. Coke 
did not invent the phrase “the King 
is subject to God and the Law”, for 
these were the words of Bracton; but 
he used them defiantly and thus 
gave meaning to the doctrine of the 
supremacy of the law. 

The English legal historian, ‘Theo- 
dore F. T. Plucknett, has said that 
“the contrast between Coke and Ba- 
con was as great as could possibly be 
imagined. As a scientist and philoso- 
pher Bacon was laying the founda- 
tion of the modern scientific method, 
which to Coke was completely in- 
comprehensible and only evoked sa- 
tirical couplets.” And it is certain 
that Bacon had little sympathy for 
Coke’s radical views on the authori- 
ty of king and parliament. Yet, ri- 
vals though they were, and each un- 
friendly toward the views of the 
other, they proposed those basic 
principles upon which the modern, 
mechanical age has been built—the 
scientific method and the supremacy 
of law. 

The scientific method, by which 
the forces of nature have been stud- 
ied and its mysteries exposed, has 
provided us material prosperity. The 
supremacy of law, which transferred 
sovereignty from ruler to the ruled, 
has given us political freedom. And 
these two benefits—material pros- 
perity and political freedom—have 
marked the flowering of this age. 

While Henry Adams accepted the 
Renaissance of the fourteenth and 
fifteenth centuries as marking the 
passing of the medieval period in 
world history, he identified the be- 
ginning of the modern, mechanical 
age with a single dramatic event— 
the condemnation of Galileo in 
1633. Here was the positive chal- 
lenge of science to medieval philoso- 
phy and thought. And here began 
the revolution in scientific method 
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which Bacon had forecast. Writing 
in 1901, Adams saw in the amazing 
progress of scientific thought from 
the mechanical to the electrical and 
even to the electronic, the coming of 
a new age in history, which he des- 
cribed as the age of pure mathemat- 
ics. He predicted that its coming 
would lead to a crisis in the social 
order. 


Hiroshima Bomb 

Mushrooms into the Atomic Age 

On August 6, 1945, an explosion of 
the first magnitude over Hiroshima, 
Japan, shocked and stunned the 
world. The effect could not have 
aroused greater excitement if a comet 
had struck the earth. It was the dra- 
matic fulfillment of Adams’ predic- 
tion. If he is correct that the con- 
demnation of Galileo in 1633 was 
the beginning of the mechanical 
age, who would doubt that August 
6, 1945, marked the beginning of the 
atomic age? 

It is pathetic, and perhaps pro- 
phetic, that the first disclosure of 
atomic energy to the world had to 
be for military purposes. I quite 
agree with General MacArthur that 
in war there is no substitute for vic- 
tory. And I certainly do not criticize, 
from hindsight, the decision made by 
Secretary Stimson to unleash the 
terrifying force of atomic power in 
Japan. But I wish that this new age 
could have opened under the aus- 
pices of peace and that atomic pow- 
er could have been developed from 
the outset exclusively for the good of 
all mankind. 

It burst in fury upon the world, 
dramatically challenging the skill 
of man to control it. We have, as 
it were, stepped from a carriage 
into a powerful racing car without 
benefit of a single driving lesson. 
And we are hurtling down the high- 
ways of the world without the aid of 
signs, signals or policemen. We may 
well destroy ourselves with the ma- 
chine if suitable controls are not 
promptly developed. 

The plain fact is that Bacon has 
outrivalled Coke in the beginning 
of the atomic age. Scientific discov- 
eries in the mid-twentieth century 





are leading us to a culture as strange 
to our minds as the phonograph and 
flying machine are to the savage. We 
cannot stay the coming of this age 
any more than the flower can stay 
the folding and unfolding of its pet- 
als. Nor should we do so merely out 
of fear of the unknown. But science 
must never become the master of 
man, nor law its servant. We must 
acquire a new concept of legal su- 
premacy—not the supremacy of law 
over ruler, alone; but the supremacy 
of law over force. 


It is to the great credit of the 
Congress of the United States that, 
promptly upon the disclosure of the 
atom bomb, it enacted legislation 
to bring atomic energy under the 
control of law. The Atomic Energy 
Act of August 1, 1946, contains this 
declaration of policy: 

Research and experimentation in 
the field of nuclear chain reaction 
have attained the stage at which the 
release of atomic energy on a large 
scale is practical. The significance of 
the atomic bomb for military pur- 
poses is evident. The effeci of the use 
of atomic energy for civilian purposes 
upon the social, economic and politi- 
cal structures of today cannot now be 
determined. It is a field in which 
unknown factors are involved. There- 
fore, any legislation will necessarily 
be subject to revision from time to 
time. It is reasonable to anticipate, 
however, that tapping this new source 
of energy will cause profound changes 
in our present way of life. Accord- 
ingly, it is declared to be the policy 
of the United States that, subject at 
all times to the paramount objective 
of assuring the common defense and 
security, the development and _utiliza- 
tion of atomic energy shall, so far as 
practicable, be directed toward im- 
proving the public welfare, increasing 
the standard of living, strengthening 
free competition in private enterprise, 
and promoting world peace. 

To implement this statement of 
policy Congress established an Atom- 
ic Energy Commission of five mem- 
bers. There is a joint Committee of 
Congress on Atomic Energy which 
is entitled to be fully and currently 
informed of the Commussion’s ac- 
tivities. In addition, there is a Gen- 
eral Advisory Committee to advise 
the Commission on scientific and 
technical matters and a Military 
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Liaison to advise the 
Commission on military matters. 
But, subject to these advisorv bod- 
ies, the Commission has, under the 
law, virtually absolute control over 
the development and utilization of 
atomic power in the United States. 

The law provides that the Com- 
mission, as agent of and on behalf 
of the United States, shall be the 
exclusive owner of all facilities for 
the production of fissionable mate- 
rial where production may produce 
within a reasonable period of time 
a sufficient quantity of fissionable 
material to produce an atomic bomb 
or any other atomic weapon. All 
right, title and interest within or 
under the jurisdiction of the United 
States, in or to any fissionable ma- 
terial, now or hereafter produced, is 
the property of the Commission. The 
Commission may restrict the dis- 
semination of data in such manner 
as to assure the common defense and 
security. It has extensive control 
over patents relating to production 
of fissionable material or the utili- 
zation of such material or atomic 
energy for military weapons. 

These are the controls which law 
presently enforces over the men who 
know the secrets of atomic power in 
the United States. I do not know 
whether such laws are adequate for 
the purpose. They place enormous 
power in the hands of five men. No 
agency of our Government has ever 
been invested with comparable au- 
thority. And this authority is the 
more absolute be-ause the tension 
between East and West requires that 
scientific progress in atomic power 
be held secret and utilized primarily 
for military purposes. If peace comes 
to the world, under reasonable as- 
surances of security against further 
aggression, the magic box of atomic 
power will be opened and laws will 
have to be applied in quite other 
ways. The atom, rather than coal 
and oil, may power the industries of 
America ten or twenty years from 
now. We are facing not merely an 
industrial revolution, but a power 
revolution. The implications are so 
enormous as to defy the imagination. 
Yet we know this—that if law proves 






inadequate to control the changes 
which are coming—with their con- 
sequences upon our industrial and 
social order, then men alone will ex- 
ercise that power. I have every con- 
fidence that American democracy is 
fully capable of adjusting itself suc- 
cessfully, through legal procedures, 
to any such science-induced strains 
or stresses. 


Lega! Control of the Atom Is the 
Responsibility of International Law 
Unfortunately, atomic energy does 
not stop at national borders. Until 
recently, to be sure, only the United 
States knew the secret and how to 
exploit it effectively. Other nations 
have that knowledge now, and the 
problem of legal control has there- 
fore become a responsibility of the 
law of nations. In November, 1945, 
only three months after the Hiro- 
shima bomb, the President of the 
United States and the Prime Minis- 
ters of the United Kingdom and 
Canada agreed, at a meeting in 
Washington, that atomic energy 
should be brought under interna- 
tional control of the United Nations. 
At a meeting of the Secretary of 
State of the United States and the 
Foreign Ministers of the United 
Kingdom and the Soviet Union in 
Moscow in December, 1945, it was 
decided that the major powers 
should propose a resolution estab- 
lishing the United Nations Atomic 
Energy Commission. This resolution 
was approved by the General Assem- 
bly in its First Session in London in 
January, 1946, without a dissenting 
vote. 

The United Nations Atomic Ener- 
gy Commissicn convened in June, 
1946, to consider proposals for ef- 
fective legal controls over atomic en- 
ergy. The United States offered to 
disclose its knowledge of atomic pow- 
er and to cease production of atomic 
materials for military purposes if 
agreement were reached upon the 
setting up of an international agency 
with adequate authority to control 
atomic power in the world. It was 
proposed that such agency be given 
managerial control or ownership of 
all atomic energy activities poten- 
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tially dangerous to world security; 
that it have the power to control, 
inspect, and license all other atomic 
activities; that it assume the duty of 
fostering the beneficial uses of atom- 
ic energy; and that it undertake re- 
search and development of atomic 
energy so that it would be able to 
comprehend and detect any possible 
misuse of the power. 

I suppose that in all the history of 
warring mankind never had so gen- 
erous a gift to world peace been 
made by any single nation as that 
offered by the United States in June 
of 1946. If there are cynics who con- 
tend that the gift was good only for 
the period of four or five years until 
the twin methods of espionage and 
research would break the secret 
down, a fair answer is that the sci- 
entific lead which the United States 
had in 1946, if further expanded, 
would enable it to remain far ahead 
of other nations in any race in the 
production of atomic weapons. 

And yet this offer, made by our 
country in the best of faith to bring 
atomic power in the world under 
the sway of law, failed because of 
the amazing opposition of the Sovi- 
et Union. And all other attempts to 
reach agreement since then have run 
aground on the rocks of Soviet in- 
transigence. The Soviet Union de- 
manded, and has continued to de- 
mand, a convention prohibiting 
atomic weapons and the destruction 
of existing atomic weapons before 
consideration is given to any system 
of control. And the Soviet Union has 
rejected as an unwarranted intru- 
sion on national sovereignty any 
agency with powers of ownership, 
operation, management and ade- 
quate inspection of atomic facilities. 

Here, then, is the impasse, and 
here the clear danger to future gen- 
erations of mankind. The United 
States, having the secret and the 
weapons, has shown its willingness 
to surrender its claims and even its 
own sovereignty to the extent neces- 
sary to assure international legal 
control of atomic power; the Soviet 
Union, insisting upon a concept of 
sovereignty which should have dis- 
appeared with the nineteenth cen- 
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tury, refuses to accept the secret 
plus the destruction of American 
atomic weapons conditioned on such 
effective legal controls. Why is this 
so? 

The Soviet Union is today a 
strange admixture of medieval and 
modern thought. In science, it is 
modern, or relatively modern. In 
law, at least in political legal doc- 
trine, it is utterly medieval. This is 
the strangest of paradoxes, for the 
promise of Marx was freedom for the 
oppressed and the end of their ex- 
ploitation. Instead, the peoples of 
Russia are without individual free- 
dom and are cruelly exploited. The 
fatal error of Marx and Lenin was 
the doctrine of the dictatorship of 
the proletariat. The phrase in it- 
self is an incongruity. Dictatorships 
properly belong in ages past. But 
ancient tyrannies at least had identi- 
fiable tyrants. Who are, or what is, 
the proletariat? Obviously all indus- 
trial workers cannot at once be dic- 
tators of any society. And so it has 
inevitably come to pass that the 
leaders of the Bolshevik Revolution, 
and of the Party which seized the 
power of the state, now exercise the 
dictatorial prerogatives. Commu- 
nism as such perished before it was 
born. And in Russia, as in every 
land that follows the pattern, it led 
to simple tyranny. 

The Russian Revolution of 1917, 
as it turned out, resulted only in a 
shift of absolute power from Tsar 
to Commissar, with this significant 
difference—that whereas the Tsar 
claimed only political authority, the 
Commissar has acquired economic 
domination as well. The Soviet tyr- 
anny is the most powerful in his- 
tory. For the first time, economic as 
well as political power in a great 
nation has been brought into the 
hands of dictators. And, for this rea- 
son, it is the most difficult tyranny 
to rise against. For there is no residu- 
um of power in economic groups 
from which a counter-revolution can 
easily arise. 


Russian Government 
Is Primitive 


I have said that this system of gov- 
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ernment is medieval. Actually it is 
primitive. Only in the most primi- 
tive tribes is to be found a common 
ownership of all means of produc- 
tion under the rule of a chieftain. 
In historical times the closest ap- 
proximation to it was the feudalism 
of the dark ages. The power of the 
feudal lord was sustained by his 
ownership of land. Feudalism was 
undermined and broken by the rise 
of the merchants, the revolt of the 
serfs and, ultimately, by the indus- 
trial revolution itself, which created 
new forms of property more valu- 
able than land. Until this century, 
it did not occur to dictators anywhere 
that they could successfully seize 
from the people both land and in- 
dustry and reduce them to a peon- 
age more absolute than under feudal 
lords or Tsars. 

Coke sounded the trumpet, but 
Locke was the formulator of the 
modern doctrine of the supremacy of 
law. Locke declared that men have 
rights above the authority of the 
state and he contended that those 
rights must be protected by law. As 
has been well said, “Locke regarded 
[law] as the guardian of liberty.” 
He was the first of modern thinkers 
to advance the doctrine of the sepa- 
ration of powers as the effective 
guarantee of the supremacy of the 
law. The vision of Coke and the 
philosophy of Locke found realiza- 
tion in the American Revolution. 
Under our philosophy and form of 
government all who rule, the benign 
as well as the wicked, rule subject 
to the law. 

All this the Russians would sweep 
away, returning to the ancient be- 
lief in the supremacy of rulers over 
law, and embracing the philosophy 
of Hobbes that law is but “the tool 
of the State”. The only difference 
between Machiavelli and Stalin is 
that whereas Machiavelli frankly ac- 
knowledges the principle of despot- 
ism for what it is, Stalin shrouds it 
in contemporary terminology. The 
dictatorship of the proletariat be- 
comes “the people’s democracy”; 
forced labor, “freedom of workers”; 
and aggrandizement, “the cause of 
peace”. 






A primitive philosophy of govern- 
ment joined with a medieval con- 
cept of world empire and set in an 
ultramodern age of atomic power, 
fairly describes the Soviet Union of 
1953. Into the hands of its rulers 
have been placed the enormous 
forces which modern scientists have 
set free. These rulers will not accept 
the doctrine of the supremacy of 
law within the territories which they 
directly rule or in the world which 
they plan to conquer. How does this 
affect America in the opening of 
the atomic age? 

We cannot relinquish national 
control of atomic forces unless we 
are assured that international law 
will effectively supersede. The So- 
viet system cannot tolerate legal con- 
trols which would be effective. Such 
supremacy of law would mean the 
end of the Soviet experiment. While 
the Eastern world lives under this 
medieval philosophy of life, for the 
Western nations voluntarily to re- 
linquish the knowledge and control 
which they now have of atomic 
forces, under any form of agreement 
on paper, would be the direst deed 
that free men could commit against 
the cause of freedom. We can, how- 
ever, take positive action. 

1. We can create a global strategy 
and a definite nonpartisan foreign 
policy. Non-office-holding citizens 
should have an important part in 
formulating such a policy. 

2. We can prevent the success 
through military force of the Soviet 
plan of world dominion. This means 
a policy of alertness and strength. It 
means, too, the willingness to meet 
any challenge on the field of battle 
at any time. 

3. We can defeat this ancient 
idea of dictator rule by champion- 
ing the supremacy of law through- 
out the free world. We must exert 
our influence to maintain the su- 
premacy of law in all non-Soviet 
regions of the world. Only people 
who live by this principle are truly 
free, and we are consolidating the 
free world to stand against the slave 
world of Communism. 

4. We can apply the pressure of 
ideas upon the Soviet world. They 
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may build a wall to the very skies, 
but the light of knowledge cannot be 
kept entirely out. Perhaps the very 
electronic processes which the atomic 
age is producing will provide means 
by which that wall can more easily 
be penetrated. The Western world 
is ideologically far stronger than the 


Soviet empire. Since they fear the 
truth so much perhaps the truth is, 
after all, the best weapon that we 
can have. Sovietism is 
and atheism. Enlightenment can dis- 
pel the darkness of the Soviet world. 

Yes, the atomic age is opening be- 


materialism 


fore our very eyes. I think it will be 
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an age of enlightenment, and I be- 
lieve in time the Soviet world will 
succumb to its influence. For, stand- 
ing on the threshold of this new era, 
I cannot be a pessimist. We have to 
meet the challenge of our time, to be 
sure. But we shall do so—and, ulti- 
mately, we shall be triumphant. 


The Organized Bar in Switzerland 


by Paul Lachenal + Former President of the Fédération Suisse des Avocats 


® This article is a report prepared for the Survey of the Legal Profession. 


The Survey is securing much of its material by asking competent persons to write 


reports in connection with various parts and aspects of the whole study. 


Reports are released for publication in legal periodicals, law reviews, magazines 


and other media as soon as they have been approved by the Survey Council's Com- 


mittee on Publications. 


Thus the information contained in Survey reports is given promptly to the Bar and 


to the public. Such publication also affords opportunities for criticisms, corrections, 


and suggestions. 


When this Survey has been completed, the Council plans to issue a final compre- 


hensive report containing its findings, conclusions and recommendations. 








* It must be pointed out in the 
first place that the federative struc- 
ture of Switzerland, under which 
each canton is an entity, from an 
administrative and legal point of 
view, makes a general study of the 
conditions under which the profes- 
sion of law is practiced very difh- 
cult. To do that one would have to 
examine the rules laid down by 
twenty-two cantons, a 
work which would offer but little 
interest and the result of 
would only be like a mosaic with 
badly matched pieces. 

We shai! therefore, merely present 
a few general remarks in the federal 
field and then examine, as an exam- 
ple, the situation existing in Gene- 
Va. 


laborious 


which 


1. IN SwiTZERLAND 


An essential principle is laid down 
in Article 5 of the Transitory Rules 
of the Federal Constitution, which 
reads as follows: 





Ihe persons who practise a liberal 
profession and who before the pro 
mulgation of the Federal Law pro- 
vided for in Art. 33, have obtained 
a qualifying certificate from a Canton 
or from a certified Authority repre- 
senting several Cantons, may practise 
this profession on the whole territory 
of the Confederation. 

This right, of which the lawyers 
may make use, can be understood in 
two instances: 

(a) The lawyer wants to plead 
only one matter before a court of a 
canton other than the one where he 
is practicing. He will then be able 
to make use of this right, which in 
certain cases will depend on the 
obtaining of an authorization. Oth- 
er conditions restricting this right 
would be incompatible with Article 
5 of the Transitory Rules. It is the 
right of “free way” (Freiziigigkeit). 

(b) The lawyer wants to practice 
in a new canton: he will then have 
to obtain an authorization, which in 
principle cannot be refused him. 





2. IN GENEVA 

\. Legislation in Force 

Chapter V of the Law on the Ju- 
diciary Organization of November 
22, 1941, lays down the principles 
applicable to the lawyer's profession 
on the territory of the Canton of 
Geneva. 

B. Conditions required to be a 
lawyer. 

(a) To be of age (20 years old). 

(b) To be a Swiss citizen and to 
enjoy one’s civil and political rights. 

(c) To be graduated (Doctor of 
Laws or Bachelor of Laws) from the 
University of Geneva or another 
Swiss university or academy. More- 
over a state examination is foreseen 
for those who are not university 
graduates, 

(d) To have accomplished two 
years’ probation in a lawyer’s office, 
of which at least one year was in 
Geneva. 

(e) To have passed successfully 
an examination on the theoretical 
and practical knowledge of.the law- 
yer, after these two years’ probation. 

It is also to be mentioned that be- 
fore taking up their profession, the 
lawyers are sworn before the State 
Council, as follows: 

I swear before God to be faithful 
to the Republic and Canton of 
Geneva, 

Never to deviate from the respect 
due to the Courts and authorities, 


(Continued on page 169) 
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The Economics of the Legal Profession: 


An Analysis by States 


by Robert M. Segal and John Fei 


Foreword 
By Reginald Heber Smith 
Director of the Survey of the Legal Profession 


® Nearly all studies of the size of the 
legal profession, its growth and its 
distribution have been based upon 
comparisons with the census figures 
showing the size and growth of our 
population and its distribution 
among the states. 

It requires no statistical knowledge 
to be well aware of the fact that 
many lawyers earn a part of their 
living from fees paid by business 
enterprises. A corporation cannot be 
the patient of a doctor or dentist; but 
it most certainly can be the client of 
a lawyer. 

Another disquieting factor is that 
the distribution figures always show 
a concentration of lawyers in the 
District of Columbia five times great- 
er than the national average; but it 
is common knowledge that in the 
District thousands of lawyers are em- 
ployed by Uncle Sam who is not even 
listed in the census. 

Believing that some more realistic 
approach was highly desirable if it 
could be found, the Survey of the 
Legal Profession engaged Charles B. 
Stephens, the leading authority in 
this general field, to make the search. 
Despite failing health he had pushed 
his inquiries far enough to be sure in 
his own mind that he had uncovered 
the clues which pointed to the right 
trail. His untimely death in the fall 
of 1951 brought this promising re- 
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search to an abrupt end. 

Despite the fact that there re- 
mained insufficient time for a com- 
plete job, the Survey was anxious to 
publish a report that would extend 
the frontiers of our knowledge at 
least enough to establish a pattern 
and provide a firm base from which 
further studies could later be made 
by the organized Bar, by govern- 
mental agencies and by other inter- 
ested groups. 

Accordingly the Survey turned to 
Robert M. Segal, of the Boston Bar, 
who had been a highly competent 
economist before he decided to go to 
law school and join our profession. 
He cheerfully agreed to do the best 
he could in the time allowed. His 
first step was to make a pilot study 
dealing with the economic factors 
affecting lawyers in Massachusetts. 
This was published by the Boston 
Bar Association in its Bar Bulletin 
for March, 1952. The study con- 
firmed Mr. Stephens’ belief that 
there was a much better approach 
and that the trail could be blazed. 

Mr. Segal then extended his re- 
search to cover all the states in the 
nation. He secured the assistance of 
Dr. John Fei, graduate student at 
Massachusetts Institute of Technol- 
ogy, which has recently awarded him 
its Ph.D degree. Their results are 

embodied in this report. 


It may help the general reader to 
appreciate the significance of this 
report if certain preliminary observa- 
tions are made, and the nature of the 
problem is more particularly defined. 

All lawyers can start from the firm 
premise that all business enterprises 
not only may be clients but can be 
important clients because their need 
for legal services is so great. A corpo- 
ration, for example, is a legal person, 
which means that it has to be created 
according to law, its every act must 
conform to law, and it can die only 
if it is properly dissolved according 
to law. Whereas many a citizen may 
go for years without running afoul 
of the law (unless it be in the Trafhc 
Court), there are so many laws and 
regulations aimed specifically at bus 
iness that the average business, unin- 
corporated as well as incorporated, 
is almost afraid to draw a breath 
except upon advice of counsel. 

if the business activities of the 
country were spread among the states 
in about the same proportions as 
are the men, women and children of 

the nation we should be proceeding 
up a blind alley. But it was immedi- 
ately apparent from U. S. Depart 
ment of Commerce figures that there 
are variations which are so marked 
as to be significant. 

New York State, for example, has 
less than 10 per cent of our human 
population, but it has more than 13 
per cent of all our industries. 

At this point the economist wants 
to make a number of checks by using 
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some entirely different measuring 
rods—and the more the better. He 
wants the widest possible base and 
so he wants to examine all available 
evidence and thus proceed step by 
step. If, for example, he looks at 
income payments made to individ- 
uals in the various states he finds 
that, of the national total, New York 
had over 13 per cent. 

Ihe next step is to bring in still 
lurther factors and see what, if any, 
their relationship is. That is about 
all the economist means by “corre- 
lation”. 

Getting down to brass tacks, let us 
look at the proportion of the nation’s 
lawyers who practice in New York. 
We find that in 1948 New York had 
9.74 per cent of the nation’s human 
population but 16.69 per cent of its 
lawyers. Standing alone, those figures 
might point to “overcrowding” but 
the picture is changed to a real de- 
gree when we know that the New 
York lawyers were dealing with 13.07 
per cent of the nation’s industries 
and that its general business activity 
was producing 13.06 per cent of the 
national income payments to in- 
dividuals. 

Finally, to find out if this conjunc- 
tion of figures is just a happenstance 
and a freak, we look at another state 
and pick Illinois. 

Illinois had 8.25 per cent of the 
nation’s lawyers and only 5.71 per 
cent of its human population which 
again looks like “overcrowding” but 
Illinois had 6.75 per cent of the na- 
tion’s industries and 7.36 per cent of 
the income payments. 

The to be that 
while the goal still is not in sight, 
the trail looks promising enough to 
be worth pursuing. 

It is of special significance to the 
newly admitted members of the Bar 
who seek guidance as to where they 
should hang out their shingles. Until 
recently the organized Bar offered no 
assistance. Its efforts during the past 
decade are wholly praiseworthy but 


conclusion has 


have tended to be self-defeating be- 
cause—when all data pertaining to 
business activities are excluded—the 
statistics show (a) lawyers seem to 
be congested in the larger cities, and 


(b) lawyers in the larger cities have 
the highest incomes. The American 
Law Student Association and the 
Survey itself continually receive let- 
ters from young men and women 
asking where they should practice. 
A genuine desire to be able to give 
more helpful advice was an impell- 
ing cause for prosecuting this present 
inquiry. 

The road, however, is no open 
boulevard so that we do not progress 
far before some rough going is en- 
countered and some of the data we 
had counted on prove to be confus- 
ing to say the least. 

These are recorded, and 
avoided, in Mr. Segal’s report. 

It is my personal belief amount- 
ing to a conviction that many, and 
probably most, of these difficulties 
will disappear as soon as we can 


not 


obtain more complete and more ac- 
curate basic data. 

The brutal fact is that the lawyers 
of the United States have been as 
indifferent to their own interests as 
they have been jealous of, and faith- 
ful to, the interests of their clients. 
The evidence to support that state- 
ment is overwhelming; for present 
purposes a few 
sufhce. 

It is only within the last year or 
two that we have had any reason- 
ably complete and accurate registra- 
tion list of the numbers of our pro- 
fession and their distribution. Census 
figures have two weaknesses. First, 
they are unverified; any person who 
says he is a lawyer must be so classi- 
fied. Second, lawyers are always 
listed in the state where they live 
even if they have not been admitted 


illustrations must 


to the Bar of that state and conduct 
their practice in another, usually 
an adjoining, state. 

People pay fees to lawyers just as 
they do to doctors and dentists and 
such payments are part of their cost 
of living. The vitally important cost- 
of-living index prepared by the U. S. 
Bureau of Labor Statistics includes 
medical costs but does not include 
legal costs—not by reason of any dis- 
crimination but simply for lack ol 
reliable data. 


When the Twentieth Century 
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Fund published America’s Needs and 
Resources it included two chapters 
full of data as to medical costs and 
as to plans of group insurance, Blue 
Cross, Health Insurance Plan, and so 
on. It contains not a line about legal 
costs for the simple reason, as the 
editors assure me, that they had 
nothing to go on. 

For five years as Director of the 
Survey of the Legal Profession I have 
looked far and wide in all directions. 
Of course, some material must have 
eluded me but it must be well hid- 
den. One experience I shall never for- 
get. When I found there was a “Sta- 
tistical Abstract of the United States” 
which is really an index to govern- 
ment publications, | was sure I had 
found an open sesame. Turning in 
the index to “L” I looked under 
“Lawyer” and found nothing; under 
“Legal Profession” and found noth- 
ing. Then the eye was irresistibly 
attracted a few lines down to find 
there was a report on “Lobsters, 
Propagation of”. 

While it will take some time to 
repair years of neglect, it need not 
take too long because the Govern- 
ment and other agencies will be only 
too glad to do their part if we will 
manifest interest and accord them 
our co-operation. 

Thus far I have relied, for sta- 
tistical demonstration, on percentage 
figures. They are as essential as per- 
spective in a landscape painting; but 
lawyers are entitled to know that 
they relate to something of true im- 
portance. 


The number of business enter- 
prises in our country is close to 5,- 
000,000. The economic importance 
of corporations is plain enough; but 
the tremendous part played by part- 
sole proprietorship, and 
other unincorporated enterprises is 
not generally realized. 


The U. S. 
merce reports: 


nership, 


Department of Com- 


Nearly 2 out of every 3 of the 2,500,- 
000 new firms formed during the pe- 
riod 1945-50 were individually owned, 
one-fourth partnerships, and one- 


fifteenth were corporations. 
Of the national income produced 
by corporations or unincorporated 





February, 1953 * Vol. 39 411 























































apply ae 









enterprises, the latter produced just 
about half as much as the former, 
and this remains true year after year. 
In 1949, national income produced 
by corporations was $117,558,000,- 
000, and that by unincorporated en- 
terprises was $58,534,000,000. 

These figures are so huge that to 
most of us lawyers they are paralyz- 
ing; so they become inhuman, mean- 
ingless and void. 

A much more intimate glance is 
afforded by the figures for retail 
stores. There was in 1948 a total of 
1,769,540 such stores and of these 1,- 
742,046 were unincorporated. Their 
employees numbered nearly 7,000,000 
and their sales amounted to $130,- 
000,000,000. 

For a last figure, the income of 
unincorporated enterprises has in- 
creased as rapidly as that of corporate 
income. Even if we use the boom 
year of 1929 as the starting point, 
unincorporated businesses had _ in- 
comes of $571,000,000 and twenty 
years later in 1949 the figure was 
$1,187,000,000. 

It is easily possible to go on with 
basic national data but it would be 
profitless because we cannot relate 
them back to cognate data pertain- 
ing to the legal profession. 

At this point the following ques- 
tion can easily arise in the reader's 
mind. If we propose to deal not only 
with corporations but also with part- 
nerships, sole proprietorships, and 
all business enterprises, why do we 
not complete the job and include all 
farms and agricultural establish- 
ments? Admittedly, modern farming 
is becoming more and more of a 
business undertaking. We did not 
include farms because the data are 
harder to assemble and our time was 
too short. 

There are more than 5,000,000 
farms in the United States. They 
outnumber all businesses, incorpo- 
rated and unincorporated. When 
they are properly brought into the 
picture they can double the signifi- 
cance and weight of the findings of 
our present, limited study. 

That is a continuing job for the 
future. For the sake of that future 
and as a matter of fairness, let it 
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be recorded that two great steps have 
been taken. 

The first was “A Survey of the 
Wisconsin Bar” by Dean Lloyd K. 
Garrison published in 10 Wisconsin 
Law Review (No. 2, February, 1935). 
This was a factual study based on 
unusually complete daca in Wiscon- 
sin. 

The second was “The Economics 
of the Legal Profession” prepared by 
the American Bar Association Com- 


mittee of that name under the chair- 
manship of Dean Garrison and pub- 
lished in June, 1938. This was es- 
sentially a map of the territory to 
be surveyed with excellent sign posts. 
It was not followed up for four- 
teen years. 

At long last we pick up the promis- 
ing trail again. You will find it in 
the following report. 

REGINALD HEBER SMITH 
September 10, 1952 


I. Introduction 


® The importance of the legal pro- 
fession in each of the forty-eight 
states and the recent criticisms of 
the Bar in various states have neces- 
sitated an analysis of lawyers and 
their work. The Survey of the Legal 
Profession has undertaken this mon- 
umental task and is currently mak- 
ing reports on the professional serv- 
ices of lawyers and their availability, 
public and judicial services, profes- 
sional competence and integrity, the 
economics of the legal profession and 
the organized Bar.! 

The recent studies of the Survey 
have now made available a tremen- 
dous amount of new statistics by 
states on the legal profession. Not 
only do we have state data on law- 
yer counts and distribution but we 


also have figures on lawyers’ incomes.” 
Some general studies have already 
been made relating lawyer counts 
with population by states,’ and law- 
ers’ incomes with doctors’ incomes,‘ 





1. See Smith, ‘Survey of the Legal Profession’, 
33 A.B.A.J. 1075, (November, 1947); 34 A.B.A.J. 
771 (September, 1948); 35 A.B.A.J. 748 (September, 
1949); 36 A.B.A.J. 727 (September, 1950). 

2. See ‘Second Statistical Report on the Lawyers 
of the United States’’, prepared from the Martin 
dale-Hubbel!l Law Directory, 1952 Edition for Survey 
of the Legal Profession; see Blaustein, ‘1949 Lawyer 
Count’, 36 A.B.A.J. 370 (May, 1950); for income 
data, see U.S. Dept. of Commerce, “Income of 
Lawyers, 1929-1948"" in Survey of Current Business 
(August, 1949). 

3. See Blaustein. op. cit.; Wickser, “Law Schools, 
Bor Examiners, and Bar Associations’’, in American 
Law Schoo! Review (April, 1933); Brown, Lawyers 
and the Promotion of Justice (1938). 

4. Garrison, ‘‘A Survey of the Wisconsin Bar’’, 
10 Wisconsin Law Review 130 (Feb., 1935); Cantrall, 
“Lawyers Can Take Lessons from Doctors’’, 38 
A.B.A.J. 196 (March, 1952). 
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but thus far few attempts® have been 
made to relate the various economic 
factors in the state with the number 
and incomes of lawyers. 

This report makes some prelimi- 
nary observations relative to the 
broad economic factors and the num- 
ber and incomes of lawyers by states. 
Admittedly, it is incomplete and ne- 
glects many other forces which in- 
fluence the number and incomes of 
lawyers in any state. Noneconomic 
factors, such as state bar require- 
ments and state action and regula- 
tion, and lack of mobility of lawyers 
who are licensed to practice only in 
one specific jurisdiction, are signifi- 
cant but incapable of exact measure- 
ment. Nevertheless, only by this and 
other studies can we discover and 
keep current some of the facts on the 
legal profession and plan intelligent- 
ly to meet critical situations before 
they become serious problems of pub- 
lic concern and agitation for mis- 
guided reform in the various states. 


Il. Summary of Findings 


A. General 

1. No general conclusions on 
whether the total Bar is overcrowded 
or understaffed can be drawn from 
the economic data studied. 

2. During the past 100 years the 
increase in the total number of law- 
yers has greatly exceeded the rise in 
human population, but not the rise 
in business population as measured 
by such factors as number of corpo- 
rate, retail, wholesale, service and 
manufacturing firms and their sales. 

3. Although the incomes of lawyers 
have increased by 46 per cent from 
1929 to 1949, the incomes of doctors 
have increased by 125 per cent in 
this period. 

4. The growth of lawyers by states 
differs markedly, and there are wide 
variations in the number and in- 
comes of lawyers by states. 

5. In general, the demand for law- 
yers and their services, as well as 
lawyers’ incomes by states, are di- 
rectly related to the economic activ- 
ity in the state. 

6. Broad economic factors are 


more important in their relationship 
to the number and incomes of law- 





yers than the familiar ratios of law- 
yers to population or the per capita 
wealth figures of the various states. 

7. It can be generally concluded 
that those states with high compara- 
tive economic activity in numbers 
and amounts will have more legal 
activity as well as more money with 
which to support lawyers and to pay 
for legal services. Hence we know 
that the distribution of lawyers 
among the various states is largely 
governed by economic forces in the 
states. 

B. Number of Lawyers 

1. Although the state’s percentage 
of lawyers in the country is highly 
correlated with the population of the 
state as a percentage of the total 
population in the country, other eco- 
nomic factors in the state are equally 
or more important than population. 

2. The state’s percentage of law- 
yers is very highly correlated to the 
size of the state’s percentage of eco- 
nomic activities, as measured by the 
number of corporate, retail, whole- 
sale, service and manufacturing firms 
and the sales of retail, wholesale and 
service establishments. 

3. The per capita income in the 
state and the state’s percentage of 
value added by manufacture have a 
comparatively low correlation with 
the state’s percentage of lawyers. 

4. The extreme variations of sev. 
eral states in their percentage of law- 
yers from what might be expected 
from the state’s proportion of eco- 
nomic activities must be explained 
by other factors. 

C. Income 

1. The incomes of lawyers vary 
sharply by states and tend to be 
more unequally distributed than 
the incomes of other professional 
groups. 

2. Incomes of lawyers in the Mid- 
dle East and Far West sections of 
the United States are uniformly and 
markedly higher than in other re- 
gions. 

3. The incomes of lawyers by 
states are positively correlated with 
the economic factors of the state, 
especially with the “net corporate 
income per lawyer” in the state 
which simply means the income of 
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corporations after taxes divided by 
the number of lawyers in the state 
which gives us an important statisti- 
cal factor which, in this report, we 
shall call “net corporate income per 
lawyer”. 

4-A. Low correlations exist be- 
tween lawyers’ incomes by states and 
population per lawyer in the state. 

4-B. In addition, low correlations 
exist between lawyers’ incomes by 
states and per capita income in the 
state. 

5. Several states show very marked 
relative variations in their lawyers’ 
incomes compared to what might be 
expected from the economic forces 
in the states; these extreme varia- 
tions cannot be explained solely trom 
the state’s economic forces studied. 

6. Other factors, apart from the 
economic forces, may have an imi- 
portant effect on the wide variations 
of lawyers’ incomes by states. Age of 
lawyers, years in practice, size of 
community and types of law office 
organization and clients definitely 
influence the lawyers’ incomes. Oth- 
er forces may include entrance re- 
quirements, legal fees charged, 
number of law schools, type of law 
work handled, state laws, activities 
of state government and its agen- 
cies, training and scholastic attain- 
ment, competing legal agencies, and 
other political, social and economic 
factors. 

7. Further studies should be un- 
dertaken for more definitive answers 
to the questions relative to the varia- 
tions in the number and income of 
lawyers by states. 


III. Growth and Supply of Lawyers 
in the United States 


It is estimated that as of 1950 there 
were approximately 212,605 lawyers 
in the United States.* This means 
one lawyer for every 709 persons in 
the country, 141 lawyers for every 
100,000 persons in the United States 
in 1950. 





5. See Brown, op. cit., pages 164-196 and 
footnotes cited therein; Garrison, op. cit.; Gar- 
rison, “‘ls Bar Overcrowded?’’, 21 A.B.A.J. 264 
(May, 1935); A.B.A., The Economics of the Legal 
Profession (1938); Segal, “‘Economics of Legal 


Profession in Massachusetts’’, 23 Boston Bar Bulle- 
tin 73 (March, 1952). 
6. See footnote 2 supra. 
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Table I shows the trend of law- 
yers over the past 100 years as com- 
pared to the growth in population. 
Over the entire century, the popula- 
tion of the country increased ap- 
proximately sixfold, while the num- 
ber of lawyers increased nearly nine- 
fold. On a per capita basis in 1850 
there was one lawyer for every 969 
persons in the country; in 1950 there 
was one lawyer for every 709 persons. 

On a more detailed basis, the num- 
ber of lawyers between 1850 and 1900 
increased in relation to population at 
each decennial interval except in 
1870 when there was a decrease in 
the number of lawyers compared to 
the population. Between 1900 and 
1950, there were several periods of 
decrease; after the 1900 peak of 144 
lawyers per each 100,000 people in 
the population or one lawyer per 
every 696 persons, there was a de- 
crease in 1910, a further decrease 
in 1920, a sharp increase in 1930 
with a mild increase in 1940 and 
1950, but we still have not reached 
the peak of 1900. 

The rates of increase per decade 
varied greatly. On a percentage ba- 
sis, population rose 21 per cent be- 
tween 1900 and 1910, while the 
number of lawyers increased by only 
5 per cent; between 1910 and 1920, 
population jumped 16 per cent while 
lawyers rose only 6 per cent. There- 
after, however, the number of law- 
yers rose percentagewise more rapid- 
ly than population. The number of 
lawyers increased by $1 per cent from 
1920 to 1930 whereas population in- 
creased by only 16 per cent. Between 
1930 and 1940, the number of law- 
yers increased 11 per cent and popu- 
lation increased by only 7 per cent; 
between 1940 and 1950, the number 
of lawyers increased by 18 per cent 
whereas population rose by only 14 
per cent. Taking the period 1920 to 
1950, population rose by 42 per cent, 
but lawyers increased by 74 per cent. 

From the above statistics on total 
lawyers in relation to population, no 
definitive conclusions can be reached 
relative to the problem of general 
“adequacy or inadequacy” of the 
number of lawyers in the United 
States. First of all, a comparison of 
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TABLE 1 
NUMBER OF LAWYERS COMPARED TO POPULATION 
1850 - 1950 
Lawyers Number of 
Total Total per 100,000 Persons 
Year Population Lawyers Population per Lawyer 
(000) 
1850 23,192 23,939 103 969 
1860 31,443 34,839 111 903 
1870 38,558 40,736 105 947 
1880 50,156 60,626 121 827 
1890 62,948 85,224 135 739 
1900 75,995 109,140 144 696 
1910 91,972 114,704 125 802 
1920 105,711 122,519 116 863 
1930 122,775 160,605 131 764 
1940 131,669 179,567 136 733 
1950 150,697 212,605* 141 709 


SOURCES: Total Population and Total Lawyers through 1940 from U. S. 
Census; see also Stephens, “Statistics and the Legal Profes- 
sion”, page 5, prepared for Survey of the Legal Profession; for 
period through 1930 see also Brown, Lawyers and the Promo- 
tion of Justice (1938), page 169. 

* Data for lawyers in 1950 are from Martindale-Hubbell 





the trends in population and lawyers 
between 1850 and 1950 gives us no 
indication as to whether the number 
of lawyers at our starting point in 
1850 was adequate to meet the de- 
mand for legal service at that time. 
Secondly, there is no adequate single 
standard for judging whether the 
lawyers reported for 1950 are too few 
or too many; this is true of any given 
year selected. A comparison with the 
other professions requiring an equal 
amount of training might give us 
some idea of relative adequacy. More 
important, however, the demand for 
legal services is interwoven with 
many other business factors apart 
from the usual standard of mere pop- 
ulation counts; the growth ia the 
number of corporations and unin- 
corporated enterprises, the volume of 
economic activity, the change and 
growth of legislation, the extension 
of government regulations and func- 
tions, development of real estate and 
agricultural projects, fluctuations in 
business activity and in the number 
of enterprises, and other economic, 
political and social forces directly 
affect the demand for legal services. 
Indeed businesses in all forms are 


often more important as clients of 
the lawyers than are individuals.’ In 
addition, there may be an over- 
crowding in one state and an in- 
adequate number of lawyers in an- 
other state depending on the eco- 
nomic structure of the area, the pop- 
ulation, the demand for and amount 
of legal business, and other relevant 
economic and social factors. Conse- 
quently, any general conclusion on 
whether the total Bar is overcrowded 
or understaffed is purely theoretical 
on the basis of the population data.® 
The distribution of lawyers by states 





7. It should be noted that the number of busi- 
ness enterprises (potential legal clients) increased 
more than twelvefold in the period from 1857 to 
1950, and that the number of business failures in 
1950 was more than twice the number of industrial 
and commercial failures in 1857. (U.S. Dept. of 
Commerce, Statistical Abstract of the United States, 
1951, page 45). In the period from 1850 to 1948, 
the national income rose in 1940 prices from 5 
billion dollars to 127 billion dollars (Dunlop, Col- 
lective Bargaining, 1946, page 6). The number of 
corporations (which are creatures of the state, usu- 
ally formed and serviced by lawyers) rose from 
430,072 in 1925 to 594,243 in 1948 (U.S. Dept. of 
Commerce, op. cit., page 327). 

The above and other statistical data relating to 
the demand for legal services ore important in 
helping to determine whether the growth in the 
number of lawyers was excessive. 

8. For a more detailed analysis of this problem, 
see Brown, op cit. and Garrison, op. cit. See also 
footnote 7 supra. 
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and its relation to various factors in 


the state, moreover, may be more 
significant than studies of trends in 
lawyers in the country as a whole. 
IV. Supply of Lawyers by States 
The growth of lawyers by states 
differs very markedly. In the period 
between 1920 and 1930 when law- 
yers increased by 31 per cent in the 
entire country, seven small or sparse- 
ly populated states showed some de- 
crease in the number of lawyers, 
while in eleven states the number of 
lawyers increased less rapidly than 
the state population. In thirty-one 
states, however, the growth in the 
number of lawyers exceeded the pop- 
ulation’s growth. In nine areas, the 
number of lawyers increased by at 
least 40 per cent; in seven of these 


regions (Massachusetts, Connecticut, 
District of Columbia, New York, 
North Carolina, New Jersey and 
Florida) the growth in lawyers. was 
more than twice the growth in popu- 
lation.® 

In the period from 1930 to 1950, 
there were marked variations in the 
growth by states in the number of 
lawyers. Whereas ten states (Indi- 
ana, Vermont, South Dakota, New 
Jersey, Missouri, Massachusetts, Ida- 
ho, Oklahoma, Arkansas, and West 
Virginia) increased by less than 20 
per cent in the number of lawyers, 
twelve other states (Louisiana, Cali- 
fornia, Utah, Arizona, New Mexico, 
Texas, Florida, Virginia, District of 
Columbia, Delaware, Wisconsin and 
Michigan) increased their number of 
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lawyers by more than 50 per cent.!¢ 
In fact while there was actually a 
decrease in North Dakota in the 
number of lawyers in this period 
[rom 600 to 592, in New Mexico, 
Louisiana, Texas and District of 
Columbia the number of lawyers 
nearly doubled. In this period the 
total number of lawyers increased 
by 32 per cent, the country’s popu- 
lation rose by 23 per cent, while 
business population jumped by 30 
per cent. 





9. See Brown, op. cit. 

10. For 1950 duta, see Survey of the Legal Pro- 
fession, ‘The Second Statistical Report on the Law- 
yers of the United States’, prepared from the Mar- 
tindale-Hubbell Low Directory, 1952 Edition. 

11. Business population figures are from Betty 
C. Churchill, “Revised Estimates of the Business 
Population, 1929-1948"", in Survey of Current Busi- 
ness (June and December, 1949) and see 38 
A.B.A.J. 197, March, 1952. 





TABLE 2 


Comparison of Lawyer Population and General Population by States 


Total Population, 1948: 146,113,000 
Total Number Lawyers: 169,489 


(Corrected figure based on allowance of dual listings) 


1948 
Pop. Lawyer 
Rank Rank State 
| l New York 
1 2 Illinois 
5 3 California 
5 4 Ohio 
2 5 Pennsylvania 
6 6 Texas 
9 7 Massachusetts 
8 New Jersey 
7 9 Michigan 
ll 10 Missouri 
46 ll District of 
Columbia 
10 12 Indiana 
13 13 Wisconsin 
24 14 Oklahoma 
17 15 Minnesota 
23 16 Florida 
20 17 Iowa 
25 18 Maryland 
14 19 Tennessee 
15 20 Georgia 
16 21 Virginia 
19 22 Kentucky 
2 23 Washington 
12 24 N. Carolina 
21 25 Louisiana 
27 26 Connecticut 





Total Number Lawyers Listed: 171,110 


No. 1948 

of Pop. Lawyer 

Lawyers A Rank Rank 

28,618 16.7 31 27 

14,144 8.3 33 28 

10,744 6.3 18 29 
9,525 5.6 32 30 
8,763 5.1 34 31 
8,223 4.8 29 32 
6,950 4.1 30 33 
5,827 3.4 26 34 
5,501 3.2 28 35 
4,934 2.9 35 36 

37 37 

4,702 2.7 38 38 
3,781 22 39 39 
3,420 2.0 40 40 
3,379 2.0 45 41 
3,167 1.8 42 42 
2,949 1.7 41 43 
2,883 1.7 43 44 
2,801 1.6 44 45 
2,750 1.6 46 46 
2,690 1.6 48 47 
2,590 1.5 49 48 
2,569 1.5 47 49 
2,429 1.4 
2,400 1.4 
2,190 1.3 
2,018 1.2 








No. 
of 
State Lawyers % 

Kansas 1,823 1.1 
Nebraska 1,823 1.1 
Alabama 1,692 1.0 
Oregon 1,604 9 
Colorado 1,584 9 
Arkansas 1,478 9 
W. Virginia 1,381 8 
Mississippi 1,368 8 
S. Carolina 1,150 7 
Maine 767 A 
Rhode Island 719 4 
Arizona 669 4 
Utah 637 A 
S. Dakota 625 A 
Montana 620 4 
N. Dakota 509 3 
Idaho 459 3 
New Mexico 439 z 
New Hampshire 410 2 
Vermont 354 2 
Wyoming 286 2 
Nevada 262 l 
Delaware 249 1 
Hawaii 191 1 
Alaska 69 1 

171,110 
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Table 2 gives a breakdown of 
lawyers absolutely and percentage- 
wise by states in 1948. The greatest 
number of lawyers in the country 
was concentrated in New York 
which had 28,618 lawyers or 16.7 
per cent of the nation’s legal popu- 
lation or more in fact than the totals 
for the twenty-six small population 
states combined. Illinois stands sec- 
ond in lawyer count with 14,144 at- 
torneys or 8.3 per cent of the na- 
tion’s total; followed by California 
with 10,744 (6.3 per cent); Ohio, 9,- 
525 (5.6 per cent; Pennsylvania 8,- 
763 (5.1 per cent); and Texas with 
8,223 or 4.8 per cent of the total 
lawyers in the United States. The 
smallest number of lawyers is found 
in Delaware with 249 (.145 per cent); 
Nevada 262 (.153 per cent); Wyo- 
ming 286 (.167 per cent); and Ver- 
mont with 354 or .206 per cent of 
the nation’s lawyers. New Hamp- 
shire, New Mexico and Idaho also 
had less than 500 lawyers in the state. 

Reduced to a per capita basis 
(Chart I) the average for the United 
States in 1948 was 862 persons per 
lawyer and the median number is 
1,022 persons per lawyer. As ex- 
pected, the greatest “lawyer concen- 
tration” is in the District of Colum- 
bia with one lawyer for every 183 
persons. New York with one lawyer 
for every 497 persons stands first 
among the states followed by Illinois 
with one attorney for every 590 per- 
sons, Nevada (1 for every 626) and 
Massachusetts with one lawyer for 
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NUMBER OF PERSONS PER LAWYER 


IN EACH STATE IN 


1949 


The average for the United States is 862 persons per lawyer 
The median number by states is 1022 persons per lawyer 
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every 657 persons. At the other ex- 
treme, the states with the smallest 
relative number of lawyers are South 
Carolina with one lawyer for every 
1,723 persons, Alabama (1 to 1,714), 
North Carolina (1 to 1,581) and Mis- 
sissippi (1 lawyer to every 1,546 per- 
sons). Oklahoma has an unusually 
high proportion of lawyers (1 for 
every 678 persons) while Michigan 
has a low proportion of lawyers with 
one lawyer for every 1,128 persons. 
It is interesting to note that Kansas 
and Nebraska have the same num- 
ber of lawyers (1,823) bui in Kansas 
this means one lawyer for every 1,038 


persons while in Nebraska there is 
one lawyer for every 703 persons in 
the state. Oregon is the median state 
with one lawyer for every 1,022 per- 
sons. California, which ranks third 
in population, as well as in lawyer 
count, is above the average and has 
one lawyer for every 970 persons. The 
highest per capita states in the coun- 
try are New York, Illinois, Nevada, 
Massachusetts, Oklahoma, Nebraska 
and Maryland. The lowest concen- 
tration is found in South Carolina, 
Alabama, North Carolina, Mississip- 
pi and West Virginia. 

(To be concluded next month). 


x chief end of language in communication being 
to be understood, words serve not well for that end 
when any word does not excite in the hearer the same 
idea which it stands for in the mind of the speaker. 

—Locke, An Essay Concerzing Human Understanding, 
Bock III, Chapter IX, Paragraph 4. 
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Referral Services’ Progress in 1952: 





Bar Presidents Join in Second Conference 


by Theodore Voorhees + Chairman of the Committee on Lawyer Referral Service 


® The success of the first National Conference of Lawyer Referral Services in Febru- 


ary, 1952, and the increasing inierest that the Bar has taken in the plan during the 


past year, has led to a decision to hold the second conference on February 21, 1953. 


It will be attended by the National Conference of Bar Presidents and the meeting 


will be, in part at least, a joint meeting of the two conferences. One of the principal 


purposes will be to explore methods of setting up plans in medium-sized communities. 











® During the year 1952, twenty-one 
new lawyer referral services were es- 
tablished in various sections of the 
country,’ and the whole program of 
the American Bar Association for the 
promotion of these 
strengthened in many ways.* 


services was 


In February, 1952, the first Na- 
Conference of Lawyer Re- 
ferral Services was held at the Edge- 
water Beach Hotel in Chicago and 
proved to be a great success.* Its 
principal accomplishment was the 
adoption of a Code of Basic Prin- 
ciples Governing the Organization 
and Operation of a Lawyer Referral 
Servicet with the result that definite 
standards have now been established 
in such matters as the responsibility 
of the bar association, the make-up 
of the panel, the keeping of records, 
methods of publicity and financing. 
\ second Conference will be held in 
Chicago at the Edgewater Beach Ho- 
tel on February 21, 1953, in connec- 
tion with the Mid-Year Meeting of 
the Association. 


tional 


Discussions of the plan were on 
the programs of many bar association 
meetings during the year.5 Consid- 
erable interest has been taken in it 
by representatives of industry and 





there appears to be a growing con- 
the fact that so many 
employees® have requested advice 
from the legal departments of their 
employers whereas those departments 
are generally not sufficiently staffed 
to furnish the requested assistance. 
An imaginative effort is being made 
to work out the mechanics whereby 
employees in need of advice will be 
sent to the members of the referral 
panel without the necessity of their 
being routed to too many offices be- 
fore meeting the lawyer who fur- 
nishes the legal service. A similar 


cern over 


effort to provide advice for working 
men, this time by utilizing the help 
and facilities of labor unions, has 
been made in Michigan. Beth meth- 





1. New ones were established in Albany; Alex- 
andria, Lovisiona; Brazos Ceunty, Texas; Colo- 
rado Springs; Delaware County, Pennsylvania; 
Duluth; Flint; Jacksonville; Miami; Montgomery 
County, Pennsylvania; Muskegon; New Haven; New 
Orleans; San Antonio; San Diego; St. Paul; Savan- 
nah; Shreveport; Stockton; Waterbury; Wichita. 
Jacksonville and Miami established bor-associa- 
tion-sponsored referral services during the year. 
Prior to 1952, legal aid societies operated small 
referral plans in those two cities. 

2. The second of the six major objectives of the 
Association is: ‘The promotion and establishment 
within the legal profession of organized facilities 
for the furnishing of legol services to all citizens 
at o cost within their means." 

3. The Conierence was attended by eighty-five 
lawyers coming from thirty-six states and represent- 
ing thirty-one services. 


ods of expanding the usefulness of 
the referral service seem to offer 
promise. 

The flexibility of the whole refer- 
ral plan has been demonstrated in 
some of the new services that were 
established during the year. In Mus- 
kegon, for example, a telephone ex- 
change has been used as the mech- 
anism for making referrals. In a 
number of cities services are being 
set up to work on a side-by-side basis 
with Legal Aid. In Mon«gomery 
County and Delaware County in 
Pennsylvania, each of which contains 
large suburban populations on the 
outskirts of Philadelphia, the bene- 
fits of the plan are made available to 
wide geographical areas by setting up 
panels in a number of the towns of 
those counties. Several new services 
have been established primarily for 
the purpose of supplying legal ad- 
vice to members of the Armed Forces 
in the vicinity of the towns where 
they have been set up.? 


The statistics for the year 1952, 





4. The Code is set forth in the ‘Handbook on 
Lawyer Referral Services’’, a publication of the 
Standing Committee on Lawyer Referral Service. 

5. Notobly the American Bar Association Re- 
gional Meeiings at Lovisville and Yellowstone 
Park, the Nationo! Legal Aid Association meet- 
ing and Junior Bar Conference in San Francisco. 
The New York and Ohio State Bars held special 
the Siote Bar of Texas and the Pennsylvanic 
Bor Association included discussions of the re- 
ferral plan, 


6. Most people who are employed are pro- 
spective clients of the lawyer referrol service rather 
than of legal aid. Unless such people have en- 
countered illness or other misfortune, they are nor- 
mally in a position to pay o $5.00 fee for a half 
hour legal consultation. 


7. Alexandria, Lovisiana, is an example 
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these 


set forth in the box on 
pages, show that the clientele of the 
services is increasing. As a result of 
a survey that was made in 1951 we 
concluded that during that year 
around 35,000 clients were apply- 
ing to the services for advice and 
approximately 20,000 were being re- 
ferred to attorneys.* In the fall of 
1952, a second survey was made and 
67 out of 81 known services reported 
a total of 46,883 clients who came to 
them for advice and a total of 29,404 
who were referred to attorneys.® 

The reports that have been re- 
ceived from the services have been 
quite encouraging insofar as ex- 
penses are concerned. Of the forty- 
seven which have given information 
on cost of operations, none had ex- 
penses in excess of $10,000. Three ex- 
pended between $5,000 and $10,000; 
seven between $2,500 and $5,000; 
nine between $1,000 and $2,500; 
and ten were under $1,000. Eight- 
een services reported that they kept 
no records.1° Obviously the excuse 
can no longer be validly made that a 
bar association cannot “afford” a 
referral plan. 

The low expenditures on the item 
of publicity, however, are not a 
cause for gratification. Nine serv- 
ices reported that they had no record 
on publicity expense; twenty-one that 
they had spent nothing; eleven an 
amount under $500; three an amount 
between $500 and $1,000; only three 
more than $1,000. It is difficult to 
perceive how broad use will ever be 
made of the service if the Bar will 
make no effort to see that the public 
ts unformed of its availability.“ 

One difficulty, of course, lies in 
the fact that most of the referral 
services have no source of income 
other than the funds that can be 
spared from the treasury of the bar 
associations. Two additional sources 
of revenue, however, may be made 
available. A small fee of $5.00 or 
$10.00 may be charged the lawyers 
for the privilege of serving on the 
panel and the clients may be asked 
to pay 50 cents or a dollar as a regis- 
tration fee. Twenty-three services re- 
ported that they charge a fee to their 
panel members, ten that they charge 








LAWYER REFERENCE SERVICE STATISTICS—1952 


Total Refer- Clients Oper- Public- 
Appli- _ rals to from Le- ating ity 
State and Place cants Lawyers galAid Expense Expense 
Ariz., Phoenix* 80 80 
Calif., Glendale 132 132 none $ 250 $ 120 
Los Angeles 1864 1864 mais 6000 none 
Oakland 978 918 459 1040 none 
Pasadena* 216 216 
San Diego 764 700 84 1250 none 
San Francisco 710 710 24 sie 132 
Stockton (Not yet in operation) 
Colo., Colo. Springs (Not yet in operation) 
Denver 888 740 ee 800 180 
Conn., Bridgeport 112 112 6 300 none 
New Haven 136 136 136 3 none 
Norwich-New 
London 104 84 = 400 100 
Waterbury (Began operation October 6, 1952) 
Del., Wilmington 80 80 14 > hy babe 
D.C., Washington (No reply) 
Fla., Jacksonville* 550 550 
Miami* 868 868 868 
Ga., Atlanta 1288 1288 634 700 -—_ 
Savannah 68 68 nes i 7 
Idaho, Pocatello 192 180 none 800 700 
Ill., Chicago 10236 $412 2012 ee *P 
Ind., Indianapolis* 390 390 
lowa, Des Moines (No reply) 
Ky., Louisville 128 108 42 1000 none 
La., Alexandria (Not yet in operation) 
New Orleans (Began operation July 1, 1952) 
Shreveport (Not yet in operation) 
Md., Baltimore* 2154 2154 2154 4400 none 
Mass., Boston 1434 768 758 4704 22 
Mich., Detroit 1246 1102 42 2300 none 
Flint (No reply) 
Grand Rapids 638 476 160 1200 ee 
Muskegon 270 270 none 128 none 
Minn., Duluth (Not yet in operation) 
Minneapolis 282 282 38 ake none 
St. Paul 300 200 “9 580 none 
Mo., St. Louis 846 424 284 2642 480 
Neb., Lincoln* 18 18 
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a registration fee to the clients. These 
possibilities of making the service 


self-supporting and of providing 


funds for publicity seem to be widely 
overlooked. 
The forthcoming Conference of 





8. Voorhees, “Outlook for the Lawyer Referral 
Service’’, 38 A.B.A.J. 195, March, 1952. 

9. The statistics hereinafter set forth covering 
the year 1952 are based in most cases upon the 
operations of the services in the first six months 
of the year. In order to obtain the results on an 
annual basis we have doubled the statistics for 
the first half year and all the “‘annval’’ figures 
must therefore be considered approximations. 

10. Most of them were services run by the execu- 
tive secretaries of bar associations who had diffi- 


culty in differentiating between the cost of the 
services and that of the other bar association ac 
tivities. 


11. In Philadelphia, a notice about the services 
was sent to all taxpayers by the mayor of the city 
Such publicity is obviously helpful but has only o 
temporary effect. It takes time and a sustained ef 
fort to break down the publi-'s fear that a consul- 
tation with a lawyer is beyond the means of the 
ordinary man. 














Ohi 


Ores 
Pent 


R.L., 
S.C, 
Tent 
Texa 


Wis., 
Haw 
To 


> 
** Ne 
Refer 
exam 
ral 
imme 
establ 
lation 
at th 
pages 
ment 








eC 


2) 
1€ 


ne 
32 


80 
ne 
ne 


00 


700 


one 


one 


99 


pone 


* 


lone 


1one 





1one 


480 


idely 


e of 


of the 
ion ac 


services 
he city 
only o 
ned ef 
consul- 
of the 








Total Refer- Clients Oper- Public- 
Appli- _ rals to from Le- ating ity 
State and Place cants Lawyers gal Aid Expense Expense 
N.]., Camden* 300 300 
Newark 316 312 ry 3070 $28 
Ocean Co.* 90 90 
Plainfield* 142 34 
Union Co.* (No statistics) 
N.M., Albuquerque* 64 64 
N.Y., Albany 350 250 72 1950 520 
Bronx 728 182 116 2860 none 
Brooklyn 900 900 600 oe oe 
Buffalo 170 170 none ee 1262 
Nassau Co.* 30 30 
New York City 1584 2762 2866 7200 150 
Queens Co. 1932 552 366 1600 none 
Rochester 136 136 10 1224 860 
Syracuse 132 132 118 3680 1550 
Yonkers* $2 42 
Ohio, Akron $58 218 oe 2000 none 
Cincinnati 580 136 228 ee none 
Cleveland 180 104 60 +e none 
Cleveland (veterans) 802 206 none 248 none 
Columbus 156 310 26 ** +e 
Dayton 756 $28 none ws none 
Toledo 276 216 68 50 84 
Youngstown * 170 118 
Oregon, Portland* (No statistics) 
Penna., Allentown 144 72 e9 ee none 
Lancaster* (No reply) 
Norristown (Not yet in operation) 
Philadelphia 3364 1196 538 9566 1064 
Pittsburgh 374 374 ope oe, none 
Wilkes-Barre* 144 144 
Williamsport 14 14 14 va none 
Delaware Co. 237 178 8 1338 150 
R.L., Providence* 10) 40) 
S.C., Charleston* 172 14 
Tenn., Chattanooga (No reply) 
Texas, Austin* 44 44 
Brazos Co. (No reply) 
Dallas 78 78 8 ** +* 
San Antonio 1246 454 2 ee none 
Wis., Milwaukee 162 162 none oe adhd 
Hawaii, Honolulu* 98 98 
Totals 16,883 29,404 11,977 


* Referral Services marked with a star are operated by a Legal Aid Society 


** No record maintained. 








Referral Services will be requested to 
examine two objectives for the refer- 
ral plan. The Association’s most 
immediate purpose is to secure its 
establishment in all cities with popu- 
lation of 100,000 or more. A glance 
at the table these 
pages will show that that achieve- 
ment is now clearly within sight. 


of statistics on 





On the other hand, the broader 
objective of making legal services 
available to all persons of moderate 
means seems scarcely closer to ac- 
complishment now than it was fif- 
teen years ago when the first service 
was established in Los Angeles. One 
quarter of the applicants, as reported 
on our survey, came to the referral 
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service from Legal Aid. These clients, 
generally speaking, represented peo- 
ple who sought legal assistance on a 
charitable basis but were found to 
have sufficient means to make them 
ineligible for Legal Aid. While gen- 
eral statistics are not available as to 
the source of the remaining three 
quarters, it is quite probable that the 
bulk of them came from a few agen- 
cies, notably the Veterans Adminis- 
tration, the courts and the Better 
Business Bureaus. Once agencies of 
that sort have been advised of the 
referral 
their community, they can be count- 
ed on to supply it with a fairly con- 


existence of a service in 


stant flow of clients, though the 
totals are obviously not large. 

Che statistics for 1952 suggest that 
few of the services are operating on 
more than a pilot plant basis. The 
question should be squarely pre- 
sented to the Bar: Is it content with 
this limited basis of operations or 
will some of the more progressive 
forward and 
really tell the public that the services 
of lawyers are not prohibitively ex- 
pensive and that through the referral 
service legal advice is readily acces- 


bar associations step 


sible to everyone who needs advice 
but does not have a lawyer of his 
own? 

The program for the Conference 
on February 21 follows: 


MorNING Session: Strengthening Estab- 
lished Services 
1. Practical 
Publicity 
2. The Problem of Financial Support 
3. Broadening the Clientele 
(a.) Securing the Co-operation of In- 
dustry 


Methods of Expanding 


(b.) Securing the Co-operation of La- 
bor Organizations 

(c.) The Courts and Governmental 
Agencies 
AFTERNOON SESSION: Securing the Sup- 
port of the Bar Association (This Con- 
ference Will Be Held Jointly with the 
National Conference of Bar Presidents) 

1. The Need for the Referral Service 

(a.) Large Cities 

(b.) Towns 

(c.) Counties 

2. The Mechanics of Setting It Up 

(a.) The Role of the Bar Associations 

(b.) Different Types of Referral Agen- 
cies 

(c.) Working Arrangements with Le- 
gal Aid 
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Is Legal Education Doing Its Job? 


A Reply 


by Joseph A. McClain, Jr. + Dean of the School of Law, Duke University 


® The article in our November issue by Arch M. Cantrall, of West Virginia, entitled 
“Law Schools and the Layman: Is Legal Education Doing Its Job?" apparently aroused 
great interest among our readers. This article in rebuttal is one of several full-length 
articles and many letters commenting on Mr. Cantrall's views. Dean McClain is well 
qualified to speak on the subject, having had ten years’ experience in practice and 


eighteen in legal education. 





® A recurrent theme of lawyer crit- 
ics of the modern law schools is that 
they place too much emphasis on the 
“theoretical” and do not give suff- 
cient training in the “practical”. 
This criticism assumes various forms 
and ranges from an attack on the 
entire body of materials and methods 
used in law schools! to a plea for 
more practical training in law school 
so that the “know how” of practice 
would be taught. This latter thesis 
is the chief burden of a recent article 
in this JourNaL by Arch M. Can- 
trall.? 

Extremists on both sides of the 
perennial argument “theoretical ver- 
sus practical training in the univer- 
sity law school” have created more 
heat than light by extravagant claims 
and criticisms. A good law school can 
and should give considerable train- 
ing in the practical, but cannot and 
should not be expected to do all that 
is demanded of it by the extreme 
exponents of practical instruction. 
No middle ground position is ever 
dramatic or calculated to enlist zeal- 
ots in its cause, but very often it is 
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much closer to the reality of feasible 
goals, and this I believe to be true 
in this controversy. 

In my opinion the views and 
charges of Mr. Cantrall are those of 
an extremist “asking for the moon”. 
It is not my desire to claim perfec- 
tion for the law schools. There are 
many faults and defects to be found 
in legal education, and certainly it 
can stand improvement in its efforts 
to attain even its admitted objectives, 
which do not include practical train- 
ing to the extent urged by Mr. Can- 
trall. But whatever may be its short- 
comings, it is important that a dis- 
torted picture of the actual condi- 
tions that exist not be accepted. A 
good many of Mr. Cantrall’s observa- 
tions as to current legal education 
obviously rest on a misapprehension 
of what is being done in the better 
law schools of the country and tend 
to lead the uninitiated into the er- 
roneous belief that law teachers, as 
a class, are impractical theorists, who 
are both lazy and perverse, and who 
claim and exercise complete inde- 
pendence as individuals as to what 
and how they teach. 


Mr. Cantrall fixes the complete re- 
sponsibility on the law school to pro- 
duce young lawyers who are com- 
petent in the practice instantly upon 
graduation. Unless law schools do 
turn out such products, he claims 
they are failing in their obligation 
to society and lose their reason for 
existence and claim for support. 

To the layman (the public), he 
says, a lawyer is a lawyer, and the 
profession contributes to this belief 
by refusing “to identify for the lay- 
man the apprentice lawyer, on the 
one hand, and the specialist, on the 
other hand, which amounts to a rep- 
resentation to the layman that all 
lawyers, even the newly admitted 
ones, are equally capable in all 
fields”. It may be doubted that to 
the layman “a lawyer is a lawyer” 
and that all look alike—young or old 
—as to competency. Many young law 
yers hopefully waiting for clients 
would be glad if this were true. 

In this one statement and admis- 
sion, however, regarding what the 
profession refuses to do, lies, it is 
believed, one of the chief errors in 
Mr. Cantrall’s whole thesis. The law 
schools do not control admission to 
the Bar, nor do they control the kind 
of license the neophyte receives. This 
is determined by admitting author- 





1. Frank, ‘‘Why Not A Clinical Lawyer School?’’, 
81 U. Pa. L. Rev. 907 (1933). 

2. “Law Schools and the Layman: Is Legal Edu 
cation Doing Its Job?'', 38 A.B.AJ. 907 (1952). 
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ities which are under the ultimate 
control of the profession. Are, then, 
the law schools to be condemned for 
not producing graduates who can 
justify by “know how” skill the re- 
ceipt of identically the same kind of 
license that is held by mature and 
experienced lawyers or by specialists? 

Che suggestion has often been ad- 
vanced that there should be a proba- 
tionary system before an unrestricted 
license is given to practice. Other 
countries and at least one state, New 
Jersey, have found it desirable to re- 
quire more than one examination for 
permission to practice in all phases 
of the profession. Some American 
jurisdictions do not recognize mere 
graduation from law school as en- 
titling one to admission to the Bar 
and therefore require a period of 
apprenticeship training before tak- 
ing the bar examination.* 

Mr. Cantrall’s really 
amounts to saying that since the pro- 
fession has not seen fit to differentiate 
between the apprentice and the ma- 
ture, experienced lawyer under the 
licensing procedure, an erroneous 
impression has been created that all 
lawyers, young or old, are equally 
well qualified, and that it is up to 
the law schools to produce young 
lawyers who will make good on this 
unfortunate representation. The law 
schools have enough sins to answer 
lor without being asked to shoulder 
the failure of the Bar to be more 
careful as to the representations made 
by its licensing provisions.* 


argument 


The United States is probably the 
jurisdiction in the Western 
world that does not provide some 
system of apprenticeship or intern- 
alter graduation from law 
school. England has such a system 
and so do the European countries. 
Che Jegal profession in the United 
States has failed even to attempt to 
provide such a system. It is recog- 
nized that the great number of law- 
yers coming to the Bar in the United 
States makes the effective function- 
ing of such a system very difficult. 
But that is no final answer to the 
problem nor does it give any valid 
basis for shifting the entire responsi- 
bility to the law schools to provide 


only 


ship 





a finished product in three years of 
training. 


The Need for an Internship 
Has Long Been Recognized 


The need for internship training for 
the law graduate has been recognized 
countless times. Mr. Cantrall, him- 
self, in a previous article contrasting 
the medical and legal professions 
with respect to the adequacy of their 
training programs made a strong case 
for internship training for the young 
lawyer. He stressed that the superior 
preparation of the doctor, including 
internship training and postadmis- 
sion education, was largely responsi- 
ble for the better economic position 
of the medical profession.® 

In the 1949 Survey of Legal Edu- 
cation and Admissions to the Bar in 
California, the Survey Board of 
which I served as chairman,® made 
this statement regarding the need for 
an internship system: 


A law school graduate who passes his 
bar examination is not a lawyer. No 
one knows it better than he, unless 
it be his law office or his prospective 
clients. Neither medical school 
graduate a physician or surgeon, even 
though he has the degree of Doctor 
of Medicine and his state license. 
here is in each case a gap between 
professional school and qualification 
for practice. The medical profession 
bridges this gap, or at least tries to, 
and with reasonable success. ‘The legal 
profession does not. From time to time 
suggestions are made that an appren- 
tice system be revived and superim- 
posed on law school education as a 
prerequisite to bar admission. Certain- 
ly the value of good apprentice train- 
ing to those who receive it is very 
great. But the brutal fact is that such 
training cannot be made available to 
all law school graduates, and especially 
to those who need it most. It is rela- 
tively easy for a high-ranking man 
from a “good” law school to get a job 
in a big law office, where he may re- 
ceive some apprentice training; yet he 
is the man who needs it the least. 
The man who completes his law work 
with a mediocre record in a part-time 
school is the forgotten man of the 
junior bar. It is these unapprenticed 
and unapprenticeable law school 
graduates who need first considera- 
tion. 

If there were to be an apprentice 
system superimposed on law school 
training as a condition for bar admis- 
sion, it would have to be compulsory 


is a 
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on master as well as on apprentice. To 
require each applicant to serve a 
clerkship before taking the bar, with- 
out insuring that clerkships could be 
found for each law school graduate, 
would not only be unjust but would 
lead to all sorts of demoralization, Law 
clerkships would become an article of 
commerce, and any attempt to regulate 
their purchase and sale would mean 
a black market within the bar. But to 
require every lawyer or law firm to 
take an apprentice or clerk would not 
work well either. 

Nor can the problem be solved by 
leaving it to the government. Public 
service by a young lawyer as a pre- 
liminary to private practice may be 
valuable for some purposes, but it does 
not make a law school graduate into 
a practicing lawyer. It makes him into 
a civil servant or a law teacher. Even 
a man who has been secretary to a 
federal judge has to learn how to 
draw a will, organize a corporation, 
collect a claim and examine a witness 
before he is fit to practice law and 
collect fees from clients. 

But if clerkship or apprenticeship is 
not the answer, why not an interne 
system? That is what the doctors have, 
and it seems to work. But the doctors 
have hospitals, and the bar does not. 
Chere is nothing in the legal profes- 
sion now which could be made to offer 
to a young lawyer the equivalent oi 
a hospital internship or residency for 
a young doctor. 

If, however, the organized bar were 
to set up legal service offices for per- 
sons of low and medium incomes who 
now feel that they cannot afford legal 
advice, something very like legal hos- 
pitals would have been created. This 
possibility has already been referred 
to in another connection. It might 
then be possible to provide the kind 
of practical training by internship 
which is the greatest need of legal 
education today.? 


As a result of the absence of an 
apprentice or intern system, the en- 
tire job of training for the practice 
of law is left with the law schools, 





3. Delaware, Pennsylvania, Rhode Island and 
Vermont require six months. New Jersey requires 
nine months. 

4. Mr. Cantrali has stated elsewhere thot it is o 
fraud on the public to hold ovt a young man as a 
qualified and competent lawyer when the Bar 
knows he is not. “Economic Inventory of the Legal 
Profession: Lawyers Can Take Lesson from Doc- 
tors’, 38 A.B.A.J. 196 (1952). 

5. Supra, at note 4. 

6. The other two Board members were Thomas 
F. McDonald of St. Lovis, now chairman of the 
American Bar Association Section of Legal Educo- 
tion and Admissions to the Bor, and the late Pro- 
fessor Sidney Post Simpson. 

7. Legal Education and Admissions to the Bar in 
California, pages 135-136 (1949). 
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all to be done in three years. In this 
period provision must not only be 
made for study and instruction in 
the so-called fundamental courses, 
but also in entirely new fields of law 
which have sprung up in the last 
twenty-five years. Moreover, there 
seems little prospect of lengthening 
the law course to four years which 
was advocated before World War II. 
The demands of veterans and veter- 
ans-to-be make such a move imprac- 
tical—at least for the near future. 

It should be reasonably clear to 
any lawyer who studies legal educa- 
tion thoroughly that regardless of 
how hard any law school tries to pro- 
vide both theoretical and practical 
training, there will still remain after 
graduation the necessity for training 
in the actual school of experience— 
practice—before the young lawyer is 
really competent in the “know how” 
of which Mr. Cantrall speaks. 

This is true for several reasons. 
The law school cannot provide the 
environment in which certain prac- 
tical skills must be learned—that is, 
live clients and live problems. That 
is not true of medical education with 
the clinical material available and 
the six years normally used to do the 
job. Whether it would be wise to 
attempt to imitate medical training 
is quite a debatable question on eco- 
nomic grounds alone.* Neither can 
the law schools assemble—at least 
with present resources—the teaching 
ability necessary for imparting all 
practical skills, assuming they could 
be learned in law school, which is 
not accepted. 

On the point of teacher personnel 
alone Mr. Cantrall would condemn 
as futile any effort by most law 
teachers to prepare students for the 
practice of law. He states of the law 
teacher: 

Usually he has not practiced, or at 
least not thoroughly enough, or for 
enough years, and recently enough, to 
even comprehend the present-day and 
future needs he is supposedly trying 
to fill, and on the filling of which he 
claims to be an expert. 

If we accept this at face value it 
would appear to call for almost an 
entire replacement of all law teacher 
personnel. With such a dismal view 
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of law teachers’ lack of capacity, 
certainly Mr. Cantrall couldn't ex- 
pect law schools as presently con- 
stituted to make even a beginning 
on his ambitious program of im- 
parting the “know how” of prac- 
tice. The case then is hopeless 
to start with unless Mr. Cantrall 
would propose an entirely different 
teaching personnel. 

But then the question arises: Who 
would they be and how would they 
be attracted to teaching? And if we 
got them, how would they keep their 
practice “recent enough” to meet Mr. 
Cantrall’s standards? If we assume 
(though it has not been proved) 
that law teaching would be better 
performed by lawyers drawn from 
the practice with substantial experi- 
ence, just how do we go about get- 
ting such men? Can such lawyers olf 
real ability be expected to enter a 
profession whose maximum teaching 
compensation is all too often $7500 
to $8000? How does one entice that 
kind of lawyer to give up a success- 
ful practice (and he is not wanted 
if unsuccessful) to accept a teaching 
position which, realistically viewed, 
has a compensation limit of one-third 
or one-fourth of what he can expect 
from continued practice? The prob- 
lem of adequate finances for legal 
education remains its greatest single 
problem.*® 

Aside from the financial considera- 
tions there are such obvious matters 
as temperament and skills—the will- 
ingness and ability to teach, and to 
fit oneself into a faculty group pur- 
suing a common objective. Success 
in the practice is no guarantee of 
these qualifications. All of these 
things, and others, make it necessary 
for the law schools to seek the ablest 
and most promising men who plan 
a law teaching career as their life's 
work. Many of these make outstand- 
ing successes as law teachers, as can 
be testified to by many successful 
lawyers. We do not know that better 
results would be obtained by draw- 
ing full-time teachers from the prac- 
tice. The experiment has never been 
tried, except in a few special cases. 
Nor is there any substantial evi- 
dence that such men as_ teachers 
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would be able to impart the “know 
how” of practice without live clients 
and live legal problems which do 
not exist in law schools. Over a 
period of twenty-eight years I have 
closely observed able practicing law- 
yers serve as part-time teachers. 
While some of them have done ex- 
cellent teaching jobs in which their 
practical background stood them in 
good stead, yet I do not know of a 
single one who would claim that he 
did or could teach the “know how” 
skills to the extent demanded by Mr. 
Cantrall. 





8. See Clark, 3 J. Legal Educ. 423, 425 (1950). 

9. Salaries of $10,000 to $12,000 are still excep- 
tions in the law teaching profession and 80 per 
cent of the law schools tend to aim at $8,000 to 
$10,000 as a ceiling. Of course, anyone entering 
law teaching should be willing to forego great 
financial rewards. So, too, must those who enter 
the judiciary. But is not there a floor, a reasonable 
minimum, below which neither should be asked to 
undertake the assignment? 

The truth is that legal education in America, as 
compared to other professional education, particu- 
larly medical education, has traditionally suffered 
from financial starvation. The erroneous idea 
gained currency at an early date that adequate 
legal education could be cheaply provided. Too 
many university administrators, officials and lawyers 
apparently still hold this to be true. 

Many law schools are operating with woefully 
inadequate budgets and are struggling with four 
to six full-time teachers who must carry excessively 
heavy teaching loads. In such circumstances it is 
almost impossible for adequate attention to be 
given to practical assignments outside of class 
which, if properly supervised, require a great 
amount of time. 








1 
with 
and 
com 
pros 
petit 
and 
read 
keep 
one 
scho 
M 
excu 
lawy 
how’ 
poser 
tion 
pract 
pract 
how’ 
plica 
prob. 
Spi 
here 
oping 
theor 
nor t 
ing a 
pursu 
the r 
pensa 
legal 
dent 
and | 
empt 
gradu 
soon 
the gi 
ship | 
cal re 
lhe | 
fer sel 
lawyet 
the r 
“know 
practi 
Is it 
really 
Isn’t i 
not Pp 
who h 
experi 
proble 
school 
reason 
be hig! 
sense ¢ 
be a b 





nts 
do 


ive 
1W- 
ors. 
€x- 
eir 

in 
fa 

he 


WwW 
Mr. 


50). 

xcep- 
) per 
00 to 
ering 
great 
enter 
nable 
ed to 


a, as 
yrticu 
ffered 

idea 
quate 
. Too 
pwyers 


>efully 
h four 
ssively 
s it is 
to be 
class 
great 





This does not mean that all is well 
with law teaching personnel. Great 
and even good teachers are hard to 
come by, and the search for good 
prospects is intense and highly com- 
petitive among schools. Any dean 
and faculty in a good law school will 
readily admit that the procuring and 
keeping of able teachers constitutes 
one of the greatest problems of the 
school. 

Mr. Cantrall states that law schools 
excuse themselves for not turning out 
lawyers with all necessary “know 
how” by saying they are only sup- 
posed to teach theory. The implica- 
tion here is that legal theory is im- 
practical, but he is no doubt using 
practical in the sense of the “know 
how” of doing rather than the ap- 
plication of sound legal theory to a 
problem. 

Space does not permit discussion 
here of the practical value of devel- 
oping ability to apply sound legal 
theory to specific cases and problems, 
nor to stress the importance of guard- 
ing against allowing the student to 
pursue so-called practical training to 
the neglect of thorough and indis- 
pensable scholarly and analytical 
legal training. Without this the stu- 
dent is hopelessly lost in practice, 
and practical “know how” becomes 
empty and meaningless.!° The young 
graduate’s lack of “know how’’ is 
soon cured by experience, whereas 
the graduate without broad scholar- 
ship background and strong analyti- 
cal reasoning ability never recovers. 
lhe public is much more apt to suf- 
ler seriously from the latter type of 
lawyer over the long pull than from 
the neophyte who lacks practical 
“know how” at the beginning of his 
practice. 

Is it true, however, that law schools 
really purport to teach only theory? 
Isn’t it more accurate to say they do 
not purport to turn out graduates 
who have the “know how” that only 
experience with live clients and live 
problems can bring? Any good law 
school teaches many things that all 
reasonable lawyers would admit to 
be highly practical (used even in the 
sense of “know how”), but it would 
be a brave school which claimed to 


prepare a student in the so-called 
basic professional skills and knowl- 
edge which Mr. Cantrall lists as min- 
imum for a graduate. 

In his words: 


It seems to me, as @ minimum, that 
he should be competent . . . to examine 
a title; write a deed and other custom- 
ary instruments; close a real estate 
deal; institute and prosecute suits, in- 
cluding the statutory proceedings of 
his jurisdiction; defend a criminal; 
prepare individual, partnership and 
fiduciary tax returns; work out an 
estate plan; prepare and probate a 
will; administer an estate, with the 
federal and state returns, etc.; and 
form, operate and dissolve an indi- 
vidual proprietorship, 
and a corporation, including compli- 
ance at each of these stages with all 
the requirements of federal, state and 
local laws, tax and otherwise, apply- 
ing to a small business. . . . 

It goes without saying that a proper 
law course would include instruction 
on the management of a law office, 
the handling of clients, the develop- 
ment of a practice, the charging of 
fees, practical legal ethics, and the 
benefits flowing from participation in 
professional organizations and move- 
ments. 

The question might well be asked, 


how many lawyers who have prac- 


a partnership 


ticed five to ten years could do all 
these things with real competence? 
How many lawyers can properly de- 
fend a criminal? How does one in- 
struct in how to develop a law prac- 
tice, how does one teach 
handle clients, and so on? And how 
would one teach all these things in 
law school? It is submitted that re- 
gardless of teaching ability many of 
these skills can only be effectively 
learned with live clients and live 
problems. 


how to 


If we are to be practical in decid- 
ing what kind of practical training 
should be attempted in law school, 
the first test would clearly seem to 
be that of feasibility of success in the 
undertaking, given the conditions 
and means available for the effort. 
This must be true unless it is claimed 
that all practical skills can be ade- 


quately taught in law school. Very 
few, if any, lawyers would make such 
an extreme claim. It would seem that 
in determining what practical train- 
ing is to be undertaken in law school, 
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that type should be selected which 
gives the greatest promise of real 
dividends, both in terms of a better 
understanding of the subject-matter 


_under study and of the practical 
skills likely to be gained thereby. 


Judged in this light, and to use one 
example, it is true that much can be 
and should be done in law school 
to cultivate and develop sound legal 
draftsmanship, and many law schools 
have made much progress in this di- 
rection, though much more can be 
eventually accomplished. On _ the 
other hand, many aspects of skills, 
advocacy, for example, cannot be 
successfully taught or learned in law 
school. Efforts to simulate actual con- 
ditions and problems encountered in 
trial work too often fall flat because 
of their artificiality and result chief- 
ly in a waste of time and effort of all 
concerned. 


Law Schools 
Teach More than Theory 
Now law schools, at least many (one 
wonders just which ones Mr. Can- 
trall chose as his models or targets), 
teach a good deal more than mere 
theory. In our own school we have 
operated as an integral part of our 
curriculum a legal aid clinic for 
twenty-two years, with a director 
and five lawyers attached to_ it.!! 
It provides practical experience and 
instruction in many of the “know 
how” skills demanded by Mr. Can- 
trall. All law schools for various 
reasons cannot successfully operate 
a good clinic. Cost is one major factor 
if proper supervision is provided, 
and the availability of material and 
clientele is another. We have courses 
in which considerable draftsmanship 
is required. We have several teach- 
ers with substantial practical ex- 
perience. All of these things help to 
bridge partially the gap between law 
study and law practice, and we be- 
lieve we do a reasonably good job 
we do not 
claim or attempt to attain the perfec- 
(Continued on page 172) 


towards this end. Yet 





10. See Bradway, Legal Aid Instruction af Duke 
University (1944); Bradway, Clinical Preparation for 
Law Practice (1946); Bradway, Basic Legal Aid 
Clinic Materials and Exercises in Taking Hold of 
a Case (1950). 

11. Supra, note 8. 
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The Amending Power: 


The Background of the Income Tax Amendment 


by William Logan Martin + of the Alabama Bar (Birmingham) 


® This is the concluding half of Mr. Martin's thesis on Article V of the Constitution. 


In the January issue of the Journal, he discussed the history and purposes of the 


amending article of the Constitution, tracing it from the Constitutional Convention 


through the ratifying conventions of the original Thirteen States. In this issue, he 


concludes his study, discussing the history of the amending power since 1789. As we 


pointed out in the January issue, Mr. Martin's essay centers about the clause in 


Article V which provides for a new constitutional convention upon application by the 


legislatures of two-thirds of the states, and was written because a second Constitu- 


tional Convention, with all the danger to our present structure of Government that 


that would involve, has become a distinct possibility in view of the action of twenty- 


eight states calling for such a convention to limit the taxing powers of Congress. 


This is one of the strong arguments for adoption of the Reed-Dirksen Amendment, 


endorsed by the House of Delegates at its meeting in Chicago a year ago this month. 





® Since 1789, the states have applied 
sixty-four times to Congress to call 
a convention. Is an application de- 
fective which seeks the submission 
of a specific amendment, as for ex- 
ample, the direct election of sena- 
tors? Must an application merely 
seek a convention at the hands of 
Congress, as that of Virginia in 
1789277 

Prior to 1914, thirty-six states had 
filed applications with Congress to 
call a convention."® 

The subjects are numerous. There 
were resolutions by single states 
concerning the tariff,” limiting the 
power of a district judge to declare 
a state statute unconstitutional,*® 
and control of trusts.®! 

Six states applied for a general con- 
vention, without specifying the sub- 
ject. Twelve states called for a gen- 
eral convention, including the direct 
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election of senators. Twenty-nine 
called for a convention to submit an 
amendment for the direct election of 
senators. This movement began in 
1891 by an application from Ore- 
gon.®? Until passed in 1912 it was 
before the House and Senate during 
every session. of Congress, beginning 
in 1893. The House passed it in 
1893, 1894, 1898 and 1900.** 


At this time only two states had 
called on Congress to call a conven- 
tion. The legislature of Pennsylva- 
nia, recognizing the difficulty of se- 
curing the submission of the amend- 
ment by Congress, asked that a com- 
mittee of five the 
Pennsylvania legislature be appoint- 
ed to confer with the legislatures of 
other states with the view of bringing 
about the submission of the amend- 
ment.’ The House continued to 
pass the resolution in 1902, 1911 
and 1912.85 

During the period — the 
amendment was being debated in 
the Senate but it never reached a 
vote until, after extensive debate in 
1911, it was defeated.** It was finally 
passed by the Senate on June 12, 
1911, with an amendment, and after 
the Senate insisted on its position 
on April 23, 1912, the House con- 
curred in the amendment on May 
13, 1912.87 

It was in 1909 that S.R. 40, the 


members from 


same 





77. 1 Annals of Cong. 248 (1789). 

78. Sen. Doc. No. 78, 71st Cong., 2d Sess. 

79. Alabama, 1833. 

80. Missouri, 50 Cong. Rec. 1796 (1913). 

81. Illinois, 1911. Sen. Doc. No. 78, supra. 

82. 23 Cong. Rec. 67 (1891). The following 
Table A based on Sen. Doc. 78 supra, shows the 
number of resolutions adopted and Toble B the 
states adopting the resolution more than once: 


No. of No. of 
Year Resolutions State Times 
1893 1 Arkansas 2 
1895 1 California 2 
1901 16 Idaho 2 
1902 1 Illinois 3 
1903 16 lowa 3 
1904 1 Kansas 2 
1905 3 Missouri 2 


1907 iB Montana s 
1908 1 Nebraska 4 
1909 4 Nevada 3 
1911 3 North Carolina 2 
Total 52 Oregon 5 
South Daketa 3 

Tennessee 2 

Wisconsin 2 


The total number of states adopting the resolution 
was twenty-nine. 

83. 24 Cong. Rec. 617 (1893), 26 Cong. Rec. 7782 
(1894), 31 Cong. Rec. 4825 (1898), 33 Cong. Rec 
4128 (1900). 

84. 33 Cong. Rec. 4110 (1900). 

85. 35 Cong. Rec. 1722 (1902), 47 Cong. Rec 
242 (1911), 48 Cong. Rec. 6367 (1912). 

86. 46 Cong, Rec. 3639 (191}). 

87. 47 Cong. Rec. 1925 (1911), 48 Cong. Rec 
5172 (1912), 48 Cong. Rec. 6367 (1912). 
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first 
presented.** To speed the passage of 
the amendment for the direct elec- 
tion of senators, Senator Bristow 
(Kan.) proposed that the latter 
amendment be added to the income 
tax amendment,*® but the motion 
was ruled out of order.®° There was 
also an attempt made in both Houses 
to have the amendment submitted 
to conventions instead of to the 
legislatures. The proposal of Senator 
Bailey (Tex.) was defeated and that 
of Representative Henry (Tex.) ruled 
out of order.®! There was scant de- 
bate on the amendment itself.°? 

Early in 1930 Senator Tydings 
(Md.) asked consent to have printed 
Senate Document No. 78, being a 
compilation of all applications of 
various state governments for amend- 
ments to the Constitution, Consid- 
erable interest was provoked in this 
method.®? The New York State Bar 
Association referred to a special com- 
mittee H.].R. 396 by Mr. Thatcher 
(Ga.), providing a methed of amend- 
ing the Constitution.** 

The committee, with Henry W. 
Taft, Chairman, examined the prior 
applications of the several states to 
Congress to call a convention. It 
noted that many years had elapsed 
since a number of the resolutions 
had been filed with Congress, that a 


income tax amendment, was 


number called for a convention to 
adopt specific amendments, one of 
which Congress submitted, and a 
very few merely called on Congress 
to call a convention. The committee 
reached the conclusion that Article 
V had not been complied with, as 
the required two thirds of the states 
had not filed petitions which were 
kept in effect requesting such a 


call.% 


Article V Is the Only Remedy 
To Curb Powers of Congress 


Thus the matter marked time until 
the introduction of an amendment 
in Congress by Mr. Celler (N.Y.) 
to submit an amendment to the 
states** limiting its taxing powers. 
Congress indicated little if any in- 
terest in this proposal. The event 
loreseen by George Mason was pres- 
ent. Congress had grown so powerful 


and with unconstitutional spending 
that the method perfected on Sep- 
tember 15, 1787, remained as the 
last bulwark, if state government 
were to be preserved. Eighty years 
ago Mr. Woodbridge (Vt.) pointed 
out in the House that whenever ex- 
perience might show that too great 
or dangerous have been 
granted to the general government, 
then, on the application of the 
legislatures of two-thirds of the sev- 


powers 


eral states, Congress should call a 
convention for proposing amend- 
ments. Herein, he said, one sees the 
honesty and wisdom of the framers 
of our Constitution in making so 
judicious and perfect an adjustment 
that neither can the general govern- 
ment usurp powers dangerous to the 
liberties of the people nor can the 
states retain powers which endanger 
the safety of the republic.% 

The states turned to Article V. 
Wyoming was the first to apply to 
Congress to call a convention for 
the purpose of submitting an amend- 
ment to limit the power to tax to 
25 per cent. This form was not used 
after 1943. Beginning in 1941, twelve 
states adopted a different form, which 
limited inheritance and gift taxes as 
well as income taxes to 25 per cent 
and authorized the suspension of 
the limitation in 
which the United States is engaged 


time of war in 


The Amending Power 


and which creates a grave national 
emergency. Still a third form was 
adopted by New Jersey in 1944 and 
followed by Montana and Nevada 
in 1951, limiting the maximum ag- 
gregate rate of all taxes, duties and 
excises to 25 per cent, but providing 
for its suspension in time of like 
grave national emergency.** H. J. 
R. 323, the resolution now pending 
in Congress, is different in one par- 
ticular from all prior state resolu- 
tions, in that in H. J. R. $23 Con- 
gress may by vote of three-fourths of 
all its members increase the 25 per 
cent limitation to 40 per cent for pe- 
riods not exceeding one year. It also 
differs from the three prior resolu- 
tions of the states in that only the 
states have the power to impose in- 
heritance and gift taxes.® 

Seven states have sought to re- 
scind their action. These are: Ala- 
bama, Arkansas, Illinois, lowa, Ken- 
tucky, Rhode Island and Wiscon- 
sin. 100 

To date twenty-eight states have 
adopted the resolution,’®! which is 
within four of the required thirty- 
two, including the several states 
that have since sought to rescind 
their earlier action of approval. This 
action is subject to the scrutiny of 
Congress and if the same rule applies 
to a resolution as has been held by 
Congress, the courts and constitu- 





88. 44 Cong. Rec. 1620 (1909). The income tax 
amendment had been first introduced in 1900. 33 
Cong. Rec. 6121 (1900). 

89. 44 Cong. Rec. 4105 (1909) 

90. Id. at 4119. 

91. Id. at 4108 et seq., 4438. 

92. The Committee on Finance of the Senate 
had on June 28, 1909, reported S.J.R. 40, the 
income tax amendment. 44 Cong. Rec. 3900 (1909) 
On Saturday, July 3, 1909, Senator Brown (Neb.) 
asked unanimous consent that ao vote be taken at 
1:00 o'clock before the toriff bill reached the 
Senate. There being objection, the hour was fixed 
at 1:00 o'clock on Monday, July 5, and ofter less 
than three hours’ debate, S.J.R. 40 was passed by 
o vote of 77 to 0. Id. at 4105-4121. 

The amendment was reported in the House by 
the Committee on Ways and Means on July 12. 
Id. at 4390. Mr. Payne (N. Y.), after the House 
had convened at 12:00 o'clock, asked that it be 
called for immediate consideration and vote. A 
vote at 4:00 o'clock was agreed to. Ibid. The 
Democrats were allowed two hours for debate and 
the Republicans one and one-half hours. In ad- 
dition to the matter of submitting the amendment 
to a convention instead of to the legislature, sev- 
eral other matters arose on debate: (1) an income 
tax should be imposed only in time of war, (2) 
such a tax tends to make a nation of liars and is 
most difficult of enforcement, (3) five states wovid 


provide nine-tenths of the tax, (4) a vast central- 
ized government in Washington would devour the 
states and the liberty of the individual, (5) the 
effort was not primarily to raise money but to 
regulate the citizen, (6) an ideal condition was 
being created for corruption and for the political 
Jack Cade of the future to levy blackmail, (7) the 
tax was necessory to perpetuate the protective 
tariff system. Id. at 4390-1, 4398. The amendment 
wos passed by a vote of 318 to 14. Id. at 4440. 

93. 71 Cong. Rec. 2813 (1930). 

94. 72 Cong. Rec. 12693 (1930). 

95. 74 Cong. Rec. 2924 ef seq. (1931). 

96. 83 Cong. Rec. 9505 (1938). 

97. 67 Cong. Globe 243 (1865). 

98. Joint Committee Print, 82 Cong. 2d Sess., 
Constitutional Limitation on Federal Income, Estate 
and Gift Tax Rates, printed for the use of the Joint 
Committee on the Economic Report and the Select 
Committee on Small Business of the House, pages 
40-42. 

99. Id. at 43. 

100. Id. at 40. 

101. Alabama, Arkansas, Delaware, Florida, 
Georgia, Illinois, Indiana, lowa, Kansas, Ker- 
tucky, Louisiana, Maine, Massachusetts, Michigan, 
Mississippi, Montana, Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico, Pennsylvania, 
Rhode Island, Texas, Utah, Virginia, Wisconsin 
and Wyoming. 
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tional writers to apply to an amend- 
ment, Congress may regard the at- 
tempted rescission as a nullity.’ 
When four more states shall have 
adopted the resolution Congress 
must determine the question wheth- 
er it is required to call a convention. 
In 1953 all the states have legisla- 
tures meeting except three, and it is 
reasonable to assume that the num- 
ber of thirty-two states, or two-thirds 
required under the Constitution, 
will be exceeded. 

Few people in this country were 
concerned with the tenets of the 
Communist Party at the time this 
movement began in Wyoming in 
1939. The Communist platform in- 
cludes the following as two steps 
necessary before the proletariat takes 
over: 

1. A heavy progressive or gradu- 
ated income tax. 

2. Abolition of all right of inher- 
itance. 

Ratification of Amendments 

Is Not Subject to Judicial Scrutiny 
There have been few cases in the 
courts on the question of the ratifi- 
cation of constitutional amendments 
and none with respect to action by 
the states to require Congress to call 
a convention. The first case under 
the first head is that of Luther v. 
Borden et al., 48 U.S. 1 (1849). It 
raised the question whether a new 
constitution of Rhode Island had 
been adopted by the people. The 
Court said that in forming the consti- 
tutions of the different states, after 
the Declaration of Independence, 
and the various changes and altera- 
tions which had since been made, 
the political department has always 
determined whether the proposed 
constitution or amendment was rati- 
fied or not by the people of the state, 
and the judicial power has followed 
its decision; that courts have uni- 
formly held that the inquiry pro- 
posed to be made belonged to the 
political power and not to the judi- 
cial, and when that decision was 
made, the judicial department 
would be bound to take notice of it 
as the paramount law of the state. 


126 American Bar Association Journal 


In United States ex rel. Widen- 
mann v. Colby, Secretary of State, 
265 Fed. 998 (1920), petitioner 
sought a writ of mandamus against 
Robert Lansing as Secretary of State, 
requiring him to cancel the procla- 
mation and certificate theretofore is- 
sued with respect to the ratification 
of the Eighteenth Amendment. As 
soon as he had received the notices 
in due form from thirty-six states 
that the amendment had _ been 
adopted, he was obliged, under the 
pertinent statute, said the court, to 
issue his proclamation.1 The acting 
secretary, Frank L. Polk, had no au- 
thority to look behind the notices. 
It is the approval of the requisite 
number of states, not the proclama- 
tion, that gives vitality to the amend- 
ment, and makes it a part of the su- 
preme law of the land. The Supreme 
Court affirmed the judgment of the 
court below. 

In Leser v. Garnett, 258 U.S. 130 
(1922), the proclamation by the Sec- 
retary of State certified that from of- 
ficial documents on file in that de- 
partment it appeared that the pro- 
posed amendment had been ratified 
by the legislatures of thirty-six states 
and that it had become valid to all 
intents and purposes as a part of the 
Constitution. The Court held that as 
the legislatures of Tennessee and 
West Virginia, the legislative proce- 
dure of which Maryland questioned, 
had power to adopt the resolutions 
of ratification, official notice to the 
Secretary of State, duly authenticated, 
that they had done so was conclusive 
upon him, and, being certified to 
by his proclamation, was conclusive 
upon the courts. 

In Wise v. Chandler, 270 Ky. 1, 
108 S.W. 2d 1024 (1937), suit was 
filed to enjoin the governor and 
other defendants from certifying to 
the Secretary of State of the United 
States and other federal officials, cop- 
ies of a resolution adopted by the 
general assembly of Kentucky in 
1937, purporting to ratify the Child 
Labor Amendment. The Kentucky 
court held that where the proposed 
amendment has been rejected by a 
vote of one-fourth of the states, a 


state which has rejected it may not 
change its position, even if it might 
change its position while the amend- 
ment is still before the people; that 
once a state has ratified or rejected 
a proposed amendment, it has ex- 
hausted its power further to consid- 
er the question without resubmis- 
sion by Congress; that the amend- 
ment was no longer pending, having 
been rejected by one-fourth of the 
states. 


When this case reached the Su- 
preme Court of the United States,’ 
that Court held that no justiciable 
controversy existed for the reason 
that the governor had forwarded a 
certification to the federal Secretary 
of State after the beginning of the 
suit and after a restraining order and 
summons had been issued, but be- 
fore actuai service and without 
knowledge of the pendency of the 
proceeding, thus leaving no contro- 
versy susceptible of judicial deter- 
mination. 

Coleman v. Miller, Secretary of the 
Senate of the State of Kansas, 307 
U.S. 433 (1939). In 1924 the legis- 
lature of Kansas rejected the pro- 
posed Child Labor Amendment and 
a certified copy of the resolution was 
sent to the Secretary of State of the 
United States. In 1937 Kansas rati- 
fied the amendment. A majority of 
the Senate and three members of the 
House filed a petition for mandamus 
to compel the secretary of the Sen- 
ate to erase an endorsement on the 
resolution to the effect that it had 
been adopted by the Senate and to 
endorse thereon the words “was not 
passed”; and to restrain the officers 
of the Senate and House from sign- 
ing the resolution and the Secretary 
of State of Kansas from authenticat- 
ing it and delivering it to the gover- 
nor. The writ was denied. 

The Court held that the efficacy of 
ratification of the amendment by a 
state legislature which had previous- 
ly rejected the proposal, was a 
question for the political depart- 





102. Infra, page 41 ef seq. 

103. 1 USCA §106b now imposes the duty on the 
Administrator of General Services. 

104. 257 U.S. 619 (1921). 

105. 307 U.S. 474 (1939). 
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ments, with the ultimate authority 
in Congress in the exercise of its 
control over the promulgation of 
the adoption of an amendment; that 
the Court had no power to restrain 
state officers from certifying the rati- 
fication by Kansas to the federal Sec- 
retary of State because of an earlier 
rejection, and thus prevent the ques- 
tion from coming before the politi- 
cal departments; that Congress in 
controlling the promulgation of the 
adoption of a constitutional amend- 
ment has the final determination of 
the question whether by lapse of 
time its proposal of the amendment 
had lost its vitality before being 
adopted by the requisite number 
of legislatures; that in determining 
whether a question falls within the 
category of questions deemed to be 
political and not justiciable, the ap- 
propriateness under our system of 
government of attributing finality 
to the action of the political depart- 
ments and also the lack of satisfac- 
tory criteria for a judicial determina- 
tion, are dominant considerations. 
In a concurring opinion, in which 
Justices Roberts, Frankfurter and 
Douglas joined, Mr. Jusiice Black 
pointed out that the Court’s opinion 
declares that Congress has the exclu- 
sive power to decide the “political 
questions” whether a state whose leg- 
islature has once acted upon a pro- 
posed amendment may subsequently 
reverse its position, and whether, in 
the circumstances of such a case as 
this, an amendment is dead because 
an “unreasonable” time has elapsed. 
No such division between the po- 
litical and judicial branches of the 
Government is made by Article V, 
which grants to Congress alone pow- 
er over the amending of the Con- 
stitution. Undivided control of that 
process has been given by Article V 
exclusively and completely to Con- 
gress. The process itself is “political” 
in its entirety, from submission until 
an amendment becomes part of the 
Constitution, and is not subject to 
judicial guidance, control or inter- 
lerence at any point. If congressional 
determination that an amendment 
has been completed and become a 
part of the Constitution is final and 


removed from examination by the 
courts, as the Court’s present opinion 
recognizes, surely the steps leading 
to that condition must be subject to 
the scrutiny, control and appraisal of 
none save the Congress, the body 
having exclusive power to make that 
final determination. 

Congress, possessing exclusive pow- 
er over the amending process, cannot 
be bound by and is under no duty 
to accept the pronouncements upon 
that exclusive power by the Supreme 
Court or by the 
Neither state nor federal courts can 
Therefore, any 


Kansas_ courts. 
review that power. 
judicial expression amounting to 
more than mere acknowledgement of 
exclusive congressional power over 
the political process of amendment 
is a mere admonition to the Congress 
in the nature of an advisory opinion, 
given wholly without constitutional 
authority. 

Mr. Justice Butler in his dissent- 
ing opinion said that since the Court 
in the case of Dillon v. Gloss! had 
directly decided upon the reasonable- 
ness of the seven years fixed by Con- 
gress for the consideration of the pro- 
hibition amendment, the 
ought not now, without hearing 
argument upon the point, to hold 


Court 


itself to lack power to decide wheth- 
er more than thirteen years between 
proposal by Congress and attempted 
ratification by Kansas was reason- 


able. 


Members of Congress 
Take the Same Position 
Discussing the attempt of Ohio to 
withdraw its assent to the Fourteenth 
Amendment, Senator Charles Sum- 
ner (Mass.) expressed the view thar 
there is no provision in the Constitu- 
tion for any withdrawal of any assent 
which a state has once given to a 
constitutional amendment. The as- 
sent of a state once given is final, ana 
it can no more withdraw its assent 
than it can withdraw from the Un- 
ion.!07 

Two years later the attempt of 
New York to resciud its action in 
ratifying the Fifteenth Amendment 
was before the Senate. Senator Conk- 
ling (N. Y.) said that if at any time 
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the right exists to undo, or revoke 
or rescind the ratification of a con- 
stitutional amendment, it must be 
found in the Constitution itself 
either expressly laid down, or result- 
ing necessarily from words which are 
laid down. That it is not in the for- 
mer we know, that it is in the spirit 
cannot be proved, and, therefore, 
that it can be found in either, is le- 
gally untrue. It follows that the right 
to retract did not depend on the dili- 
gence of its exercise for it was want- 
ing from the beginning.’ All the 
states cannot together at any stage 
aid or permit a single repenting state 
to revoke its ratification. No state 
can of itself prevent an alteration of 
the Constitution, nor can it even 
avert from itself the action of altera- 
tions which the other states may sanc- 
tion, 10% 

The only act allowed by the Con- 
stitution is ratification. To do or not 
to do this act is the whole latitude. 
A refusal to ratify is only an omission 
to ratify. No matter what the form 
may be, the sole alternatives are rati- 
fication or omitting to ratify. A legis- 
lature can do nothing more. Ratify- 
ing and unratifying constitutional 
amendments are different proceed- 
ings. 

The whole truth lies in the state- 
ment that the Constitution does give 
the power to ratify, and does not give 
the power to cancel a ratification. 
This absence of power is fatal to the 
attempt to ratification, 
whether the attempt be made be- 
fore three-fourths of the states have 
ratified an amendment, or afterward. 
At all times attempt is 
usurpation, not because it is un- 


undo a 


such an 


reasonable, but because it is inex- 
pedient, not because it is illogical, 
but because it is unauthorized, be- 
cause no warrant for it exists.12° 
This same provision which is said 
to endow the states with this con- 
tinuing discretion to rescind, would 
uphold a majority of the two houses 
of Congress in withdrawing the Fif- 
(Continued on page 167) 





106. 256 U.S. 368 (1921). 
107. 78 Cong. Globe 877 (1868). 
108. 89 Cong. Globe 1477 (1870). 
109. Ibid. 
110. Ibid. 
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New York County Lawyers Association 


Considers Treaty Amendment 


® The New York County Lawyers Association is presently studying the problem of 


a constitutional amendment limiting the scope of treaties and executive agreements. 
In October, the association heard full debate on the whole subject, an account of 


which appears on these pages. 





® Following a public hearing on 
Thursday, October 9, in the audi- 
torium of the New York County 
Lawyers’ Association, relative to the 
powers of the President of the Unit- 
ed States to make treaties and execu- 
tive agreements with foreign govern- 
ments, President Edwin M. Otter- 
bourg of the Association announced 
that the points raised at the hear- 
ing by experts on the subject ap- 
peared to him to be of such vital 
importance that he purposed, pro- 
vided the Board of Directors agreed, 
to seek a membership vote on the 
question of how the Association 
should stand relative to proposals 
to amend the Constitution of the 
United States with regard to the 
treaty powers. 

The American Bar Association, 
acting through the House of Dele- 
gates, is on record as favoring an 
amendment, and, in the words of 
Joseph M. Proskauer, one of the 
speakers at the hearing, was rep- 
resented by “their heaviest artil- 
lery” in an effort to swing the New 
York County Lawyers’ Association 
into line with the American Bar As- 
sociation. The Association of the 
Bar of the City of New York has 
adopted a resolution dissenting from 


128 American Bar Association Journal 


the American Bar Association. 

The hearing was conducted joint- 
ly by the Association’s Committee on 
International Law, of which Harold 
J. Gallagher is chairman, and the 
Committee on Federal Legislation, 
which is headed by George D. Horn- 
stein. President Otterbourg acted 
as chairman. Among the nine speak- 
ers were the following: 

For an amendment—Carl B. Rix, 
of Milwaukee, former President of 
the American Bar Association; Ver- 
mont Hatch, of New York, and 
Eberhard P. Deutsch, of New Or- 
leans, all of the American Bar Asso- 
ciation Committee on Peace and 
Law Through United Nations. 

Against an Amendment—Quincy 
Wright, Professor of International 
Law, University of Chicago; Judge 
Proskauer; former Municipal Court 
Justice Dorothy Kenyon; Thorold 
Deyrup of The Association of the 
Bar of the City of New York; Her- 
man L, Weisman of the American 
Jewish Congress; and Colonel Ber- 
nard Bernstein, of B'nai B'rith. 

The meeting lasted from 10:30 
A.M. until 3:30 p.m. with a luncheon 
recess of forty-five minutes. In _ his 
opening statement, President Otter- 
bourg said that the purpose of the 


hearing was to seek light on a ques- 
tion of utmost importance to every 
American. 

We believe it to be a public service 
to our community that matters of 
such importance as this be discussed 
in the open and not in secret, so that 
when these committees [on Interna- 
tional Law and Federal Legislation] 
report on whatever position they 
think the New York County Lawyers’ 
Association should take, the report 
will be based on full consideration, 
open hearing and discussion of the 
subject. Particularly in the case of the 
New York County Lawyers’ Associa- 
tion, it is important that this matter 
be dealt with in this way because after 
all we represent some eight thousand 
lawyers, practicing here in New York, 
and the opinion of this large group 
of professionals, based on adequate 
and full consideration and study by 
our Committeés, is bound to have 
great weight upon the Congress which 
is now also considering the question. 

I suggest that we should not be too 
concerned with the exact wording or 
language used in the various amend- 
ments that have been _ proposed, 
whether by Senator Bricker in his 
original bill, or by the American Bar 
Association in its recent resolutions. 
What I think might be the broad 
questions are the following: 

One—Should the New York County 
Lawyers’ Association support and ad 
vocate the adoption of an appropri 
ate amendment to the U. S. Constitu- 
tion which would prohibit the making 
of treaties or executive agreements 
with foreign nations which conflict 
with the provisions of our Constitu- 
tion; and 

Two—Should we favor that such an 
amendment provide that neither trea- 
lies nor executive agreements shall be- 
come the internal law of the Land 
until they have been implemented by 
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appropriate legislation, and that no 

such legislation shall be valid if it be 

contrary to or exceed the powers pres- 
ently delegated to the Congress in the 

Constitution? 

In a statement for his Committee 
on International Law, 
Harold J. Gallagher, himself a for- 
mer President of the American Bar 
explained that until 
recent years, treaties and executive 
agreements were between 
and nation and did not seem glar- 
ingly to affect the lives of the citizens. 
Today, he said, “there are those who 
think treaties and agreements can in- 
vade our rights”. 


Chairman 


Association, 


nation 


Mr. Hornstein, member of the 
New York University Law School 
faculty, spoke for his Committee on 
Federal Legislation. He brought the 
conflicting viewpoints into sharp fo- 
cus by referring to Plato’s assertion 
that democracy could not last—that it 
must always be followed by tyranny 
-and said that “we, by our Ameri- 
can system of constitutional democ- 
racy, hope to disprove this assertion”. 
He held that the “necessity for a 
change [in the Constitution] must 
be clear and convincing, and the lan- 
guage of the change must be in such 
form that there is no danger of its 
introducing new evils, far worse 
than the evils it is designed to elim- 
inate”, 

Both sides, in the ensuing debate, 
warned of consequences which might 
validate Plato’s assertion. 


Former American Bar Association 
President Rix accepted at the outset 
the general understanding that “all 
of us” (in the argument) are interest- 
ed in the maintenance of delegated 
powers. But citing the constitutional 
provision that treaties become the su- 
preme law of the land, he attempted 
to show how constitutional rights 
could, themselves, be invaded by a 
lew United Nations conventions 
such as those on news gathering, 
genocide and human rights. He 
showed, by citing the controversial 
migratory bird case, how Congress 
might be obligated to legislate iin- 
plementation of a treaty which aaf- 
fected the domestic affairs of this 


country. America’s adherence to the 





United Nations Charter, he said, 
“has conferred on the Congress un- 
limited power to legislate on matters 
which are covered by the Constitu- 
tion”. It is the supremacy of the 
Constitution, he insisted, which must 
be protected by an amendment. 

Holding that in its present form 
the Constitution cannot be super- 
seded by treaty law if “proper use is 
made of constitutional powers”, Pro- 
fessor Quincy Wright contended that 
one of the major functions of a 
treaty is to protect the rights of 
American citizens in foreign lands. 
He said that in exchange for treaty 
guarantees, the United States must 
be prepared to give foreigners equiv- 
alent rights. 

“Do we want to deprive the Unit- 
ed States of the ability to protect the 
rights of our citizens in foreign coun- 
tries?” he asked. 

Denying that treaties are the law 
of the land when not implemented 
by Congress, Professor Wright pro- 
tested that it would be “extremely 
dangerous” to tinker because the 
honor of the United States might 
be menaced. He added: 

“I have sufficient confidence that 
the Senate, in its present well-known 
attitude, would decline to ratify any 
treaty that might disturb the bal- 
ance of the Constitution.” 

Professor Wright adverted to the 
point that such conventions as gen- 
ocide and human rights merely “‘per- 
mitted”, and did not obligate Con- 
gress to implement the pact. A trea- 
ty that imposes an obligation on 
Congress is one thing, he pointed 
out; a treaty that grants a permis- 
sion is another thing. He scoffed at 
fears that Congress, seizing upon the 
“permissive” features of a treaty, 
might rush to adopt implementing 
legislation which would invade the 
Constitution, For example, he said, 
nobody would venture to assert that 
Congress, by treaty “permission”, 
would proceed to legislate in the 
field of “freedom of religion”’. 

He held that an amendment re- 
stricting the treaty-making power or 
the power to make executive agree- 
ments would cripple not only the 
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United States but the United Na- 
tions as well. 

The historic Prohibition Amend- 
ment, the Eighteenth, came back to 
the Association when Ver- 
mont Hatch was called upon. He 
offered evidence to prove that a 
treaty could invalidate, and has in- 
validated the Constitution. He said 
that the Eighteenth Amendment pro- 
hibition against a ship, American 
or foreign, bringing liquor into an 
American port, was clear and une- 
quivocal. Nevertheless, through a 
treaty with the United Kingdom, 
British ships were permitted to 
bring liquor, under seal, into port. 
Cocktails could therefore be adver- 
tised on British liners, to the great 
detriment of American ships. A sea- 
men’s organization, he said, chal- 
lenged this discriminatory “treaty 
law” in court, but the courts upheld 
the implementing law over the ex- 
press prohibition of the Constitu- 
tion. 

Mr. Hatch said that the great ma- 
jority of civilized countries today do 
not make a treaty supreme over in- 
ternal law. He sought to allay fears 
that the proposed amendments 
would restrict the nation’s ability 
to deal on equal terms with other 
nations. He felt, however, that it was 
important to prevent any effort by 
Congress to “lift itself by the boot- 
straps” to the power to abolish all 
states’ rights through the medium of 
legislation to implement some treaty 
or treaties. 

Judge Proskauer began his argu- 
ment against the proposed amend- 
ments by remarking that “you don’t 
burn down the house in order to 
roast the pig”. He added: 

“In vain do I listen for anybody 
to say what it is in the history 
of our constitutional treaty-making 
power which has aroused so much 
anxiety among some people.” Shrug- 
ging aside the lack of cocktails on 
American liners, he contended that 
“not one word which has been said” 
points out “any grave, or imminent, 
or threatening danger which would 
make advisable this revolutionary 
process of changing the system by 
constitutional amendment”. 


haunt 


February, 1953 « Vol. 39 129 












Judge Proskauer claimed that Mr. 
Hatch had admitted, during his ar- 
gument, that “we don’t even have a 
definition of an executive agree- 
ment”, and added: 

“On balance, this country has 
greatly profited by the power of the 
President to make executive agree- 
ments”. 

Declaring his own distaste for the 
Yalta Agreement, he asked why one 
agreement like that should be used 
as an excuse to bring down upon us 
this “impossible hardship by imper- 
iling the historic method by which 
we have expanded our boundaries to 
the Pacific Ocean and grown great”. 

Judge Proskauer chided the 
amendment forces for using the 
genocide convention as one of their 
examples of evil dangers. 


Nominating Petitions 


Alabama 


® The undersigned hereby nominate 
William Logan Martin, of Birming- 
ham, for the office of State Delegate 
for and from the State of Alabama 
to be elected in 1953 for a three-year 
term beginning at the adjournment 
of the 1953 Annual Meeting: 

Cecil H. Young, Jr., and R. E. 
Jones, of Anniston; 

D. K. McKamy, Lawrence Dumas, 
Jr., Greye Tate, R. DuPont Thomp- 
son, Douglass P. Wingo, Needham A. 
Graham, Jr., Walter C. Hayden and 
H. H. Grooms, of Birmingham; 

William B. Dortch and John A. 
Lusk, Jr., of Gadsden; 

Milton H, Lanier, Jr., and C, L. 
Watts, of Huntsville; 

T. Julian Skinner, Jr., of Jasper; 

Francis H. Inge, Thomas E. Twit- 
ty and Gessner T. McCorvey, of 
Mobile; 

John B. Scott, Charles A. Stakely, 
J. Mae Jones and R. E. Steiner III, 
of Montgomery; 

James E. Morrisette, of Tusca- 
loosa; 
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“We, with our world leadership”, 
he said, ‘are the one that hasn’t had 
the guts to ratify that genocide trea- 
ty. which aims at the attainment of 
human brotherhood. And where does 
the Bar stand?” 

Protesting his strong and undying 
loyalty to the American Bar Associa- 
tion, Judge Proskauer nevertheless 
made it clear that in this case he did 
not agree with the national body, 
and said: 

“I wish to lodge a caveat against 
yielding to the factitious influence 
brought here. I don’t want to see 
this greatest-of-all local bar associa- 
tions align itself with the forces of 
retrogression.” 

Eberhard P. Deutsch, of New Or- 
leans, pointed out that he as well 
as Judge Proskauer came from the 
Deep South. Disclaiming any tend- 


Edgar A. Stewart and Thomas G. 
Gayle, of Selma. 


North Dakota 


® The undersigned hereby nominate 
Herbert G. Nilles, of Fargo, for the 
office of State Delegate for and from 
the State of North Dakota to be 
elected in 1953 for a three-year term 
beginning at the adjournment of the 
1953 Annual Meeting: 

John A. Zuger, Clyde L. Young, 
Gordon V. Cox, Alvin C. Strutz and 
C. L. Foster, of Bismarck; 

John C. Pollock, Franklin J. Van 
Osdel, E. T. Conmy, C. C. Wattam, 
A. R. Bergesen and Francis Murphy, 
of Fargo; 

Harold D. Shaft, Carlton G. Nel- 
son, Philip R. Bangs, Ronald N. 
Davies, T. A. Toner, Carroll E. Day, 
Pau! Benson and C. J. Murphy, of 
Grand Forks; 

Corbin A. Waldron, Robert H. 
Bosard and Roy A. Ilvedson, of 
Minot; 

Vernon M. Johnson and William 
H. Hutchinson, of Wahpeton; 

George A. McGee. of Williston. 


ency toward reaction, he fired back 
at the New Yorker with his record as 
occasional counsel for the American 
Civil Liberties Union. “And I am 
not a states righter”, he said. He said 
he was for human rights as fiercely 
as anyone at the hearing and that he 
intended to fight to preserve those 
rights “in my way”. He said that his 
way would be to amend the Consti- 
tution to limit the danger that hu- 
man rights here might some day be 
abridged through treaty law. 

“We are’, he said, “in great dan- 
ger of going from democracy to tyr- 
anny by the treaty-making power. 
We don’t want to wait until the 
horse is gone before we lock the 
door.” 

A summation in favor of amend- 
ment was made by Mr. Rix at the 
close. 


Kentucky 


® The undersigned hereby nominate 
Edward A. Dodd, of Louisville, for 
the office of State Delegate for and 
from the State of Kentucky to be 
elected in 1953 for a three-year term 
beginning at the adjournment of the 
1953 Annual Meeting: 

James B. Milliken, of Cold 
Springs; 

Charles §. Adams and Marion W. 
Moore, of Covington; 

James W. Cammack, A. E. Funk, 
Porter Sims, T. B. MoGregor and 
Lorimer W. Scott, of Frankfort; 

John E. Richardson, of Glasgow; 

Robert M. Spragens, of Lebanon; 

Chester D. Adams, William B. 
Gess, John L. Davis, Elvis J. Stahr, 
Jr., R. P. Moloney, Angus W. Mc- 
Donald and Frank L. McCarthy, of 
Lexington; 

Blakey Helm, T. M. Galphin, Jr., 
Samuel M. Rosenstein, Marshall P. 
Eldred, Oldham Clarke and Ben F. 
Washer, of Louisville; 

George S. Wilson, Jr., of Owens- 
boro; 

T. S. Waller, of Paducah. 
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The Attorney's Lien in Federal Courts: 





A Protection That Is Long Overdue 


by Raoul Berger « of the District of Columbia Bar 


® At the San Francisco Annual Meeting last September, the House of Delegates voted 


to approve S. 2546, 82d Congress, which would have provided for an attorney's 


lien in federal courts. The measure is sure to be reintroduced in the new Congress. 





® We have come a long way since 
Blackstone’s day when attorneys 
were paid a fee 
. not as a Salary or hire but as a mere 
gratuity which a counsellor cannot de- 
mand without doing wrong to his repu- 
tation.! 
Today, in most jurisdictions, an 
attorney's right to payment for serv- 
ices rendered is protected by stat- 
ute.2 The centerpiece in the scheme 
of protection is the attorney's charg- 
ing lien which secures payment of 
the attorney’s fees and costs. Such 
statutes provide a means whereby 
counsel may be assured of payment 
should the client enter into a set- 
tlement without his knowledge, or 
seek to abscond with the recovery 
without paying his attorney’s fees, 
or wrongfully discharge his counsel. 
There is, however, no federal at- 
torney’s lien statute, and the federal 
courts do not recognize a common 
law lien in favor of attorneys, al- 
though they have given effect to 
state laws which recognize such 
liens.3 In consequence the rights of 
attorneys practicing in the federal 
courts have varied from state to 
state. Despite the mounting flood 
of litigation in which the Federal 
Government is involved, doubt has 


been raised whether the lien can be 





asserted against the United States. 
And the absence of a statutory 
attorney’s lien in the District of 
Columbia, where many of the 
suits against the United States are 
brought, has bred repeated litiga- 
tion respecting such liens. To at- 
tain uniformity in the recognition 
of attorney’s liens in the federal 
courts, to allay doubt that attorney's 
charging liens are assertable against 
the Federal Government, and to seal 
the gap in District of Columbia law, 
Senator Pat McCarran (D. Nev.) 
and Rep. Francis E. Walter (D. Pa.) 
introduced bills in the Eighty-Sec- 
ond Congress to provide for a fed- 
eral attorney’s lien statute. The Sen- 
ate Bill, S. 2546, passed the Senate, 
and the House Bill, H. R. 6405, was 
approved by the House Judiciary 
Committee only to be sidetracked in 
the hectic last minute flurry of pre- 
convention business. 

Though of far-reaching impor- 
tance to the federal Bar the bills 
have not received the attention 
which they richly deserve. And 
since they may be reintroduced in 
the new Congress, an analysis of 
their purport would appear to be 
timely. We have drawn heavily upon 
the thoughtful Committee Report 
and the trenchant Senate Judiciary 


analysis of objections to the bills 
by Representative Walter, as re- 
produced in an appendix to the 
Congressional Record.* 

The provisions of the McCarran- 
Walter bills are similar to the New 
York Attorney's Lien Act. That act, 
as the Senate Report noted, 

..- has been fully tried, and it has 

neither been found wanting as regards 

the interests of an attorney nor oppres- 
sive as regards the interests of a client.5 
The bills provide that from the com- 
mencement of a proceeding in court 
or before a federal agency an attor- 
ney shall have a lien upon his client's 
claim which shall attach to any de- 
termination in the client's favor. The 
lien would not be affected by a settle- 
ment. Either the client or the at- 
torney could petition an appropriate 
court to determine and enforce the 
lien. If the lien attached as the re- 
sult of an action in court, that 
court itself would enforce the lien. 
If the lien arose out of a proceeding 
before a federal department or agen- 
cy from whose determination ju- 
dicial review was provided, enforce- 
ment would be by the reviewing 
(Continued on page 164) 





1. 3 BI. Comm. *28. 

2. E.g., New York Judiciary Law, §475. 

3. Webster v. Sweat, 65 F. 2d 109 (C.A. 5th, 
1933); Chaucey v. Baver, 97 F. 2d 293 (C.A. 5th, 
1938) 

4. Sen. Rep. No. 1445, 82nd Cong., 2d Sess. 
(1952); 98 Cong. Rec. Appendix A4773 (1952) (un- 
bound). 

5. Sen. Rep., id. at page 4. 
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a The Flowering of “The Stricken Land” 


As if to make up for all of the grief that Puerto Rico’s 
well wishers on the mainland have suffered, that island 
has blossomed forth with a system of the administration 
of justice that rivals the most enlightened yet developed. 
The Puerto Rican system is described by Circuit Judge 
Charles E. Clark and William D. Rogers in the Novem- 
ber number of the Yale Law Journal. They were in- 
vited by the Attorney General, the Honorable Victor 
Gutierrez Franqui, to participate in the preparation 
of the Puerto Rico Judiciary Act. Beginning on July 
9, 1952, they held daily sessions with the Attorney 
General’s Committee and the entire Puerto Rico Su- 
preme Court. In a week a draft was produced. The 
legislature made significant changes and, on July 24, 
1952, passed the Act. It took effect on the following day, 
the anniversary of the landing of American troops 
in 1898. 
Of the Act the authors say: 

Here we see a real simplification of structure; genuine 
unification of agencies under a directing head with effective 
powers; elevation of the dignity, prestige, and consequently 
the capacity of even the lowest judicial rung; a novel 
method for eliminating wasteful retrial on appeals from 

minor courts; a thoroughgoing grant of court rule-making 
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power; and a unique saving of jurisdiction of any case 

brought anywhere in the court system. These, together 

with other details we have noted, constitute a substantial 

accomplishment in law reform, an example to be emulated 
and.a model to be followed. 

In saying. that the legislation constitutes the most 
complete realization yet known of the ideal of a modern 
and efficient judicial system, the authors note that that 
ideal became fully crystallized in the reports adopted by 
the Section of Judicial Administration and approved 
by the American Bar Association at its Cleveland meet- 
ing in 1988. (See 63 -4.B.A..Rep.-523). One does not 
know whether to grieve or rejoice at the paradox that 
the first full blooming of this ideal of American justice 
should take place in an underprivileged, Spanish-speak- 
ing island ii: the Caribbean. 


a Law in the Atomic Age 


Last October President Robert G. Storey addressed the 
State Bar of Michigan. He made an excellent speech, well 
reasoned and forcetul. His subject is of vital importance 
to everyone. No one has more trenchantly stated what 
must be done by this Nation than Mr. Storey, He points 
out that we can create a definite nonpartisan foreign 
policy. And then he says: 

“We can prevent the success through military force 
of the Soviet plan of world dominion. ‘This means a 
policy of alertness and strength. It means, too, the will- 
ingness to meet any challeuge on the field of battle 
at any time. 

“We can defeat this ancient idea of dictator rule by 
championing the supremacy of law throughout the 
free world. ...” 

We are glad to present in full the cogent remarks 
of the President and commend them to the close at- 
tention of all our readers. 





Editor to Readers 











W. G. Packard, the President of Shepard’s Citations, 
has furnished the following results of a survey made 
by his organization among 1200 “subscribers, non- 
subscribers, prospects, and nonprospects” for Shep- 
ard publications. The report interested us and we 
are printing it here because we think it will interest 
you: 

Over 90 per cent of the subscribers to Shepard 
publications read at least one legal periodical; almost 
75 per cent of these read a law school review, nearly 
60 per cent read a state bar association publication 
and the AMERICAN BAR ASSOCIATION JOURNAL. 

Furthermore, 57 per cent of Shepard subscribers 
interviewed regularly read the JouRNAL—in the small 
cities, 53 per cent of the subscribers are JOURNAL readers; 
in the small offices of large cities, 56 per cent read the 
Journat, while the number of JouRNAL readers in large 
offices in large cities is 63 per cent. 














































tif 
to 
pr 
ad 
lay 
thy 


tre 
mi 
pr 
of 

nil 
an 
Ne 
of 

tio 
pu 
Yo 
me 
of 


cia 


col 


wh 
you 
cer 
mi 
lan 
cag 
gro 
Cel 


at 


. 


he 
“ll 
ce 
at 


rks 


at- 


ard 
10st 
arly 
tion 


bers 
nail 
ers; 

the 


arge 





# Contributions to American Bar 
Foundation Are Deductible 


So clearly has Norman A. Sugarman, the Assistant Com- 
missioner of Internal Revenue, in his letter of December 
24, 1952, grasped the objects and purposes of the Ameri- 
can Bar Foundation in soliciting funds for the American 
Bar Center, that his letter appears sufficiently news- 
worthy for printing in these pages. No comment ap- 
pears to be necessary respecting the importance to our 
readers of the word that gifts to the Foundation will be 
deductible for federal income tax purposes. 

# Reference is made to a letter of December 15, 1952, 
from Allan H. W. Higgins, Attorney, with which was 
transmitted your letter of December 3, 1952, together 
with exemption application, Form 1023, and related 
papers concerning the request that a ruling be issued 
relative to your status for Federal income tax purposes 
under the provisions of section 101 (6) of the Internal 
Revenue Code. 

The information available shows in substance that 
you were incorporated November 1, 1952 under the 
“General Not for Profit Corporation Act” of the State 
of Illinois. Your purposes as recited generally in your 
articles of incorporation are educational, literary, scien- 
tific and charitable. More specifically your purposes are 
to foster and maintain the honor and integrity of the 
profession of law; to study, improve and facilitate the 
administration of justice; to promote the study of the 
law and research therein, the diffusion of knowledge 
thereof, and the continuing education of lawyers; to 
cause to be published and distribute addresses, reports, 
treatises and other literary works on legal subjects; to 
maintain a law library and a research center; to acquire, 
preserve and exhibit rare books and documents, objects 
of art and items of historical interest having legal sig- 
nificance or bearing on the administration of justice; 
and to promote suitable standards of legal education. 
No part of your net earnings shall inure to the benefit 
of any private member or individual and on dissolu 
tion your assets shall revert to an organization whose 
purposes are similar to those for which you were formed. 
Your by-laws provide, among other things, that your 
members shall be those persons who are the members 
of the Board of Governors of the American Bar Asso- 
ciation, and that your affairs shall be managed by a 
Board of Directors, seven in number. 

The information available shows further that you 
contemplate embarking immediately upon a campaign 
to raise funds totaling approximately $3,500,000.00 of 
which approximately $1,750,000.00 will be expended by 
you to construct an administration building, research 
center and library on a parcel of land located on the 
midway of the University of Chicago campus which 
land you received by grant trom the University of Chi- 
cago on November 22, 1952. It is understood that a 
group of buildings to be known as the American Bar 
Center will be constructed and that tentative plans 








have already been submitted by architects for the con- 
struction of such buildings. It is stated that to date you 
have received a grant of $250,000.00 from the American 
Bar Association and it is anticipated that further grants 
in the amount of $150,000.00 and $400,000.00. from the 
American Bar Association and the American Bar As- 
sociation Endowment, respectively, will be received to 
further the purposes for which you are formed. In 
addition to providing facilities for conducting activi- 
ties of the American Bar Association and related groups 
the American Bar Center will provide a research center 
and library where basic research material respecting 
the administration of justice will be housed and will 
offer a clearing house for research activities conducted 
by the organized bar, affiliated organizations, law 
schools, universities and other public bodies in the 
fields of jurisprudence and Government. 

You request that a ruling be issued to hold in effect 
that you are exempt from Federal income tax under 
the provisions of section 101 (6) of the Code and that 
contributions made to you are deductible by the donors 
on their Federal income tax returns. You state that in 
view of the great public interest shown in the con- 
struction of the American Bar Center as proposed and 
since construction will not be commenced until a sub- 
stantial part of the necessary funds have been secured 
by contributions it is imperative that a ruling be issued 
relative to your income tax status. 

A careful study has been made of the information 
submitted with respect to the proposed activities in 
which you contemplate engaging and based on such 
information it is shown that you anticipate raising 
funds from contributions for the purpose of construct- 
ing a group of buildings as a law center to be used pri- 
marily for research and educational purposes. 

In view of the foregoing, it is the opinion of the Bu- 
reau that you come within the contemplation of sec- 
tion 101 (6) of the Code and will be entitled to exemp- 
tion under that section of the law if your activities are 
carried on strictly in accordance with your purposes as 
set forth in your charter and the representations made 
by you in your letter of December 15, 1952 and exemp- 
tion application dated November 21, 1952. Under the 
same conditions contributions made to you will be de- 
ductible by the donors in computing their taxable net 
income in the manner and to the extent provided by 
section 23 (0) and (q) of the Code. 

The opinion contained herein is subject to review 
after your proposed program has been consummated 
and after the law center has been constructed and in 
active operation for a period of twelve months. There 
should be submitted at that time an exemption applica- 
tion, Form 1023, togethe: with supporting information 
concerning your actual activities and operations so that 
a ruling relative to your status for Federal income tax 
purposes may be issued. 

The Director of Internal Revenue for your district 
is being furnished with a copy of this letter. 
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Scaling the Heights of Honor: 


The First Year of the Root-Tilden Program 


by Eugene C. Gerhart + of the New York Bar (Binghamton) 


® The March, 1951, issue of the Journal made the first announcement of a new 


experiment in legal education. Thanks to the gift of an anonymous donor, twenty 


scholarships were established at New York University Law School to prepare out- 


standing young men for legal careers. The scholarships are large enough to leave 


the student free to devote his entire time to the pursuit of his studies and the recipients 


are selected, two from each federal judicial circuit, by committees who choose them 


on the basis of their scholastic records, extracurricular activities as undergraduates, 


and potential capacity for leadership. The program is now in its second year. The 


following article describes its operations to date. 





® “It is right that we should be am- 
bitious. God means us to be ambi- 
tious. We rightly desire honor and 
distinction. .. . But always we must 
remember that in success the glory 
is not ours... .”"! This bold asser- 
tion was made by Elihu Root during 
his last year as a law student at New 
York University in 1867. He believed 
then—and his later life proved—that 
ambition furnishes a personal motive 
which leads to desirable results. “It 
is of great importance that wise rul- 
ers should guide the State”, he 
added, “that honest and learned ju- 
rists should control the Courts. . . .’ 

This heritage of ambition has been 
demonstrated by the Root-Tilden 
scholars who now honor Root’s name 
at New York University Law Center. 
The first group of Root-Tildens has 
just completed a full year at the Law 
Center and the second group en- 
tered in September. 

The Root-Tilden scholarship pro- 
gram was first announced to the le- 
gal profession of the United States 
through the pages of the AMERICAN 
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BaR ASSOCIATION JOURNAL in March, 
1951. These scholarships provide a 
generous annual stipend to each win- 
ner. They have taken their place in 
the thinking of many people along 
with the Rhodes scholarships for 
study at Oxford and the more recent 
Fulbright scholarships for foreign 
study. Let us look in on the achieve- 
ments of the pioneer group of twenty 
men who received the first Root- 
Tilden scholarships in 1951.8 

These twenty scholarships, it was 
announced, were to be awarded on 
a geographical basis, two to each of 
the ten federal judicial circuits. The 
candidates were to be judged pri- 
marily on the basis of three stand- 
ards: (1) superior undergraduate 
scholastic records; (2) demonstrated 
leadership; and (3) an indication of 
high potential for constructive pub- 
lic services. The candidates for these 
awards must be male citizens of the 
United States between the ages of 
twenty and twenty-eight. These men 
must be college graduates. 

In 1951 inquiries were received 


from 150 potential scholars. This was 
a limited number because the grant 
from the anonymous donor, which 
allows these generous scholarships, 
each worth $6600, to be established, 
was only actually received in March 
of 1951. Therefore the availability of 
these awards was not as widely pub- 
licized during the first year as might 
be desired. 

In publicizing the Root-Tilden 
program, wide use was made of a 
reprint of the original announce- 
ment article which appeared in the 
March, 1951, issue of the AMERICAN 
BAR ASSOCIATION JOURNAL. Newspa- 
per releases giving information about 
the program were sent to more than 
1500 college publications, and letters 
were sent to college presidents 
throughout the United States, to the 





1. | Jessup, Elihu Root, 59. 

2. Ibid. 

3. This first group of scholars included these 
men: 


Name State 
Irving Novick Massachusetts 
John H. Bradner New York 
Lawrence S. Bohan Tennessee 
Charles W. Shorter New York 


Clifford W. Starrett 
Howard L. Greenberger 
Herbert L. Hyde 


New Jersey 
Pennsylvania 
North Carolina 


John A. Hamilton Virginia 
Newman M. Yeilding Alaboma 
James S. Young Georgia 
James C. Kirby, Jr. Tennessee 
Robert V. Abendroth Wisconsin 
Robert D. Jones Indiana 
Benjamin F. Crane New Jersey 
William |. Rutherford Missouri 
Jack B. Gunn California 
Cecil L. Heftel Arizona 
Warren L. Tomlinson Colorado 
John S. Pfeiffer Colorado 
Marcus E. Powers Ohio 











La 
Ni 
Je 
He 
Jr. 


lic 
Ja 
co 


de 
an 
tic 
Be 
te: 
pr 
pt 
sel 
you 


the 
the 


sel 


da 
cor 




















The first group of Root-Tilden Scholars, pictured above, entered New York University 


Law School in the fall of 1951. Seated, left to right: Warren L. Tomlinson, Colorado, 


Newman M. Yeilding, Alabama, James S. Young, Georgia, Clifford W. Starrett, New 


Jersey, John H. Bradner, New York, Cecil L, Heftel, Arizona; standing, left to right, 


Howard L. Greenberger, Pennsylvania, Charles W. Shorter, New York, James C. Kirby, 


Jr., Tennessee, Herbert L. Hyde, North Carolina, John S. Pfeiffer, Colorado, Lawrence 


S. Bohan, Tennessee, Benjamin F. Crane, New Jersey, Robert D. Jones, Indiana, Wil- 


liam |. Rutherford, Missouri, John A. Hamilton, Virginia, Irving Novick, Massachusetts, 
Jack B. Gunn, California, Marcus E. Powers, Ohio, and Robert V. Abendroth, Wis- 


consin. 





deans of many liberal arts colleges, 
and advisers of prelegal groups. Na- 
tional student organizations and Phi 
Beta Kappa’s publication, The Key, 
featured articles on the Root-Tilden 
program. Through the newspaper 
publisher who served on the state 
selection committee in 1951, wide 
publicity was often obtained through 
feature articles and editorials. The 
Chief Justices of the various states 
as well as bar association presidents 
spoke of the program at bar associa- 
tion meetings. 

Even though publicity is impor- 
tant in awakening interest in any 
program, this proved to be only the 
starting point. The processing of ap- 
plications at New York University 
worked out extremely well because 
of careful planning in advance. Can- 
didates were advised that they could 
apply either from the state in which 
they resided or the state in which 
they attended college. 

The organization which makes the 
selection of the Root-Tilden scholars 
is rather complex. Qualified candi- 
dates are screened first by a state 
committee in each of the forty- 


eight states. State committees are 
composed of the chief justice of the 
state, the president of the state bar 
association, and an outstanding pub 
lisher or editor. Each committee des- 
ignates the best applicant appearing 
before it as its state candidate. This 
successful state candidate then ap- 
pears in competition before a com- 
mittee representing the federal cir- 
cuit in which his state is located. 
Each of the ten circuit committees 
is composed of the Chief Judge of 
the United States Court of Appeals 
for the Circuit along with the Chair- 
man of the Federal Reserve Board 
and a professor of law. 

The circuit committees have the 
function of selecting the two winning 
scholars, as well as a first alternate 
and a second alternate from each 
circuit. The criteria set up for selec- 
tion are worth noting. The circuit 
committees were informed that there 
is no arbitrary standard to guide 
committee members. No candidate 
will have all of the qualities that 
are desirable, or at least will not 
have them in perfect balance. How 
ever, they were rated on scholar- 
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ship, on extracurricular activity and 
for potential capacity for unselfish 
public leadership. As Dean Russell 
D. Niles has written to members of 
the Circuit committees: 

In short, the donor of the Root- 
Vilden scholarship fund. and __ the 
School of Law want bright, energetic, 
purposeful young men who are worthy 
of substantial financial aid and who 
will respond to the stimulation which 
will be provided by this program. 
Each committee member will have to 
use his own best judgment. 

Dean Niles has made it clear that, 
while the generous stipend is most 
attractive to deserving young men, 
the special program under which 
they study and the opportunity to 
prepare themselves for professional 
usefulness in a manner not otherwise 
available is of far greater impor- 
tance. 

A man’s marital status affects his 
eligibility for a Root-Tilden scholar- 
ship. The committees were advised 
that for several reasons a candidate 
would be better able to participate 
in the Root-Tilden program if he 
was not married, Therefore married 
men are presently ineligible. The se- 
lection committees undertook their 
task with seriousness and yet with a 
certain reaction of pleasure. The 
committee members appeared to be 
uniformly favorable to the program 
and their suggestions and construc- 
tive criticism have enabled several 
improvements to be made in the se- 
lection procedure. 

Each of the successful young men 
who was awarded a scholarship was 
asked to write in brief form of his 
own plans for a professional career. 
Into these autobiographies creeps a 
note of idealism. Many of these 
young men are interested in public 
service. One, for example, worked 
for four years in radio journalism 
and with the Armed Forces Radio 
Service in Italy. Another believes 
that the law is the necessary basis for 
any ordered human relationship and 
looks forward to government service. 
Still another looks forward to step- 
ping into politics at an early age. 





4. See, e.g., Gerald E. Matzke's article, *‘Why 
| Will Study Law: A Freshman Law Student Looks 
Ahead’, 38 A.B.A.J. 836, October, 1952 
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Others have the ambition to be suc- 
cesses in private practice as lawyers, 
and at the same time take an active 
interest in community affairs. They 
hoped that this would lead to com- 
plete devotion to public life. One 
modest young man reported that he 
“was sure he was no genius but that 
work, intelligence and ambition 
could overcome the deficiency”. An- 
other desires to spend his life in the 
law devoting it mainly to interna- 
tional law. One young scholar who 
spent his early years on a farm, lost 
a political office in high school. 
Through this experience he came to 
realize that a popular appeal must 
supplement a man’s ability and in- 
terest. The leading philosopher of 
the first group of Root-Tilden schol- 
ars aspires to be a judge, saying, “A 
judge has the opportunity to mold 
life for the common good.” 

These short biographical items 
seem to indicate that, while these 
young men may be dreamers and 
have their eyes on the snowy heights 
of honor, nevertheless they are prac- 
tical, capable young men. They are 
obviously convinced that Holmes was 
right when he said that “A man may 
live greatly in the law.” These Root- 
Tilden scholars are convinced that 
the law offers a firm foundation upon 
which to build their careers. 

It was by this method the first 
twenty charter members of the Root- 
Tilden scholarship fraternity were 
selected. The following items about 
this outstanding group are of special 
interest. No less than ten of them 
are members of Phi Beta Kappa. 
Nine of the twenty had majored in 
political science, always a field of in- 
terest for lawyers. Other college ma- 


jors included psychology, economics, . 


philosophy, history and English lit- 
erature. Each of the young men had 
been active in student government 
during his college days. Several were 
presidents of their student bodies. 
Showing early promise as writers, 
half of the group were editors or on 
the editorial board of college news- 
papers or year books. More than half 
showed keen interest in debate. One 
of the students, Benjamin S. Crane, 
of New Jersey, a graduate of the Uni- 
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versity of lowa, was so outstanding 
in debate that he was chosen as one 
of two students to represent the 
United States in a debating tour of 
Great Britain under the sponsorship 
of the Institute of International Edu- 
cation. Crane was given a leave of 
absence from New York University 
during his first year to participate 
in this international program. Active 
varsity athletics could not be con- 
sidered one of the main interests of 
the Root-Tilden scholars. However, 
several of them participated in varsi- 
ty college athletics. 

Even before the first contingent of 
Root-Tilden scholars arrived in New 
York in September, 1951, each schol- 
ar was asked to list the college courses 
which he had taken, to describe the 
methods and the textbooks employed 
in his college training. This enabled 
New York University Law School to 
have an advance description of the 
means which had been used in train- 
ing these successful candidates. As a 
result of the analysis of these replies 
from the scholars themselves, special 
seminars and individual tutorial ses- 
sions were arranged during the first 
academic year to remedy defects in 
their prelegal education. 

During their first year at New York 
University special opportunities were 
made available to the Root-Tilden 
scholars in addition to their normal 
law school legal work. Such oppor- 
tunities included special seminars in 
fields other than the law. A series of 
small intimate dinners took place on 
several occasions during the year at 
which the group was addressed by a 
prominent judge or lawyer. A promi- 
nent New York attorney—in each case 
an alumnus of the student's own col- 
lege—was appointed to act as friend 
and counsellor to each Root-Tilden 
scholar. 

Among the special seminars held 
during the year was one by Professor 
Harold Hulme of New York Uni- 
versity in the field of English con- 
stitutional history. Another was con- 
ducted by the well-known Professor 
Emeritus Edwin S. Corwin of Prince- 
ton University on the subject of 
American coastitutional history. Pro- 
fessor Anton Friedrich of New York 


University has had frequent meet- 
ings with the group on problems in 
the field of economics. Special guests 
at the Root-Tilden dinners during 
the first year included Sir Arthur 
Goodhart of Oxford University, Eu- 
gene C. Gerhart of the New York 
Bar, an editor of the AMERICAN 
BAR ASSOCIATION JOURNAL, President 
Howard L. Barkdull of the American 
Bar Association, Edward S. Johnson, 
General Counsel of the Standard Oil 
Company of New Jersey, and Dr. 
John Wu, of the Holmes-Wu Letters. 

Prominent in the scholastic and 
social life of the Root-Tilden schol- 
ars is their godfather and mentor in 
the law, Chief Justice Arthur T. 
Vanderbilt of New Jersey. The hall 
where they study bears his name. 
His was the vision and genius which 
created the Root-Tilden program. 
The intimate sessions with him 
whic’: they enjoy frequently makes 
greatness in the law a reality to 
them. They also are treated to Jus- 
tice Vanderbilt’s zest for summer 
reading. Here is his suggested ‘‘Spe- 
cial Reading List” for their summer: 

Smith, Elements of Law, in Van- 
derbilt, Studying Law. 

Holdsworth, Sources and Litera- 
ture of English Law. 

Holdsworth, Some Makers of Eng- 
lish Law. 

Pollock and Maitland, The His- 
tory of English Law Before the 
Time of Edward I. 

Hurst, The Growth of American 
Law: The Law Makers. 

Warren, A History of the Amer- 
ican Bar. 

Berle, The Modern Corporation 
and Private Property. 

Wigmore, The Science of Judi- 
cial Proof as Given by Logic, 
Psychology and General Experi- 
ence. 

This first year was not without 
its casualties, however. One young 
man had to resign at the close of 
the first semester for personal rea- 
sons. He felt that his temperament 
did not suit him for the study of 
the law, despite the fact that he had 
a superior undergraduate record. A 
second resigned for reasons of health. 
It must also be added that, as the 
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result of the first year final examina- 
tions, it was necessary to take away 
two of the scholarships from origi- 
nal recipients and award them to 
two other superior men in the same 
class. 

As the first year ended the Root- 
Tilden scholars were thrilled by the 
news that New York University had 
received one million dollars from the 
Hayden Foundation and a hundred 
thousand dollars more from the 
James Foundation for the purpose 
of erecting a new dormitory for the 
use of resident students like the 
Root-Tilden scholars. In the mean- 
time the Root-Tilden men are liv- 
ing together in a small hotel on 
Washington Square. 

In September, 1952, the second 
group of Root-Tilden Scholars — 
Class of 1955—entered Vanderbilt 
Hall to commence their studies as 
the winners of the second offering of 
Root-Tilden scholarships.’ Although 
the scholarships received wide pub- 
licity throughout the United States 
during the year 1951-52, the School 
of Law hopes that in the future there 
will be a greater number of applica- 
tions received from the South and 
the Far West. It is interesting to note 
that the second group of Root- 
Tildens represent smaller colleges. 
There are no members in the second 
class from the “Big Three” colleges. 
Members of this second group hail 
from as far west as the states of Wash- 
ington and Oregon; from as far east 
as New Hampshire, and as far south 
as Florida and Mississippi. The sec- 
ond-year class includes a former lieu- 
tenant in the United States Navy. All 
are members of honorary scholastic 
societies. In college some were editors 
of school papers, some class presi- 
dents, and others were varsity ath- 
letes. One of the alternates is the 
former captain of his college football 
and baseball teams. All of these men 
participated in some form of debat- 
ing or public speaking. There is no 
question but that these scholarships 
are continuing to attract the highest 
type of American college student. 





Professor George H. Williams, 
who is in charge of selection, hopes, 
through the experience gained dur- 
ing these first two years, that appli- 
cations will be made by a greater 
number of prospective candidates 
so that selectivity can continue to 
produce the highest type of man 
for these coveted grants in the field 
of law. With this in mind, improve- 
ments are being constantly studied 
in the method of selection and in the 
publicity being given to the Root- 
Tilden program. For example, a new 
feature introduced in the 1952-53 
program was to offer each man 
named as first alternate a full schol- 
arship te attend the new New York 
University Law Center and to par- 
ticipate in the Root-Tilden program 
just as if he held a Root-Tilden 
scholarship. The purpose of this was 
to provide a reservoir from which 
vacancies might be filled if any reg- 
ular Root-Tilden scholar was re- 
quired to withdraw for reasons of 
health or otherwise. This seems to 
be a wise precaution in view of the 
fact that four men out of the 1954 
class were not able to terminate 
their first year successfully for rea- 
sons of health or scholarship. Even 
though their records were good, still 
these men had not met the rigid and 
exacting standards required of men 
studying under a Root-Tilden grant. 

These young men are fired with 
an intense ambition to excel. Doing 
very well is not enough. Only their 
best will bring success for these men 
are destined for vital public service. 
They can take their cue from the 
great lawyer whose name they now 
bear. 

We have respectable authority to 
prove that Elihu Root himself was 
such an outstanding young law pros- 
pect when he entered this same 
school. John Norton Pomeroy, third 
Dean of the Law School and dis- 
tinguished author of the treatise on 
equity, wrote this on August 8, 1865: 

When I was at Hamilton Coll. Com- 


mencement three weeks ago, I met 
a young gentleman, Mr. Elihu Root, 
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son of Prof. Root, of that institution. 

He wishes to come to N. Y. and enter 

our law school and also wishes to 

obtain a situation where he can teach 

a short time each day, in one of the 

city schools. Mr. Root is a very fine 

young man indeed—graduated a year 
ago at the head of his class and has 
been teaching ever since in an Acad- 
emy at Rome, N. Y. He is every way 

a worthy Christian gentleman. I am 

permitted to refer to Rev. Thos S. 

Hastings, D.D., of N. Y. City, on his 

behalf. 

I told Mr. Root I would do all I 
could to get him a place.® 

Elihu Root himself on March 13, 
1915, in an address before the New 
York County Lawyers Association, 
related the story of his appointment 
as President McKinley’s Secretary of 
War. In conclusion this is what he 
said, “Of course I had then, on the 
instant, to determine what kind of 
a lawyer I wished to be, and there 
was but one answer to make, and so 
I went to perform a lawyer’s duty 
upon the call of the greatest of all 
our clients, the Government of our 
country.”’? 

It is this same type of profession- 
al ambition which is guiding the 
idealistic young men who are today 
the beneficiaries of this outstanding 
American scholarship program in the 
law. 





5. This new freshman class includes: 
Circuit Name State 


1 Ulric St. Clair Haynes New York 
John C. Richardson Oregon 

2 Anthony J. Davey Connecticut 
Kimon Zaches New Hompshire 

3 Anthony J. lannarone New Jersey 
Joseph V. Restifo Pennsylvania 

4 Vance B. Drawdy South Carolina 
Archibald F. Robertson Virginia 


5 Donald H. Norman Florida 


James C. Pittman Mississippi 
6 Donald H. Gillis Pennsylvania 
John Katsoulos Michigan 
7 John C. Nelson Ilinois 
John Ward Indiana 
8 Robert R. Eidsmoe lowa 
Gerald E. Matzke Nebraska 
9 William G. Barnes Arizona 
Patrick C. Comfort Washington 
10 Willard H. Leavel Missouri 
Richard Pfeiffer Colorado 
Alternates 
Donn L. Black Oregon 
Gailen L. Keeling Kansos 
B. Thomas Leahy New Jersey 
David L. Washburn Vermont 


6. Letter from Dean John Norton Pomeroy to 
Isaac Ferris, August 8, 1865. 
7. 1 Jessup, Elihu Root, page 215. 
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Arata LINCOLN. By Ben- 
jamin P. Thomas. New York: Alfred 
A. Knopf. 1952. $5.75. Pages 548. 

Benjamin P. Thomas’ biography 
fills a long-felt need for a full and 
accurate account of Lincoln’s life 
contained in a single volume and 
written for the general reader as well 
as those who are interested in Amer- 
ican history. It is the first one-vol- 
ume biography of Lincoln since 
Lord Charnwood’s, published in 
1917. While Charnwood’s is still 
worth reading and its popularity is 
attested by the many subsequent re- 
prints, it was based on histories and 
biographies written long ago and a 
new popular biography was clearly 
in order. 

With the wealth of material now 
available, to compress a_ Lincoln 
biography into 548 pages is a pro- 
digious feat of selection and com- 
pression and it is done so cleverly 
and smoothly that the reader is per- 
haps unaware of the problem. Nico- 
lay and Hay required ten large vol- 
umes for their biography. It is of 
interest that until very recently they 
alone have had access to the wonder- 
ful Robert Todd Lincoln Collection, 
although on conditions that ham- 
pered them—their use of the ma- 
terial was, in effect, censored—but 
now that the Collection has been 
made available to all writers Mr. 
Thomas has made use of that same 
material without restrictions and has 
limited himself to one volume. Fur- 
thermore he does not distract the 
reader with footnotes either at the 
bottom of the page or at the end 
of the volume, although important 


, 


“Lincoln Literature” is briefly de- 
scribed at the end of the book, in 
general and under the appropriate 


chapter headings. 
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No one is better qualified than Mr. 
Thomas ‘to write a biography of Lin- 
coln. For many years a resident of 
Springfield, Illinois, he has lived 
with his subject as an officer of the 
Abraham Lincoln Association, as an 
editor of the Abraham Lincoln Quar- 
terly, and as consultant in the com- 
piling and editing of the forthcom- 
ing Works of Abraham Lincoln. His 
Portrait for Posterity (1947), a crit- 
ical account of previous biographies 
of Lincoln, incidentally showed his 
own competence to present an ade- 
quate and satisfactory portrait. He 
criticized the realists on the one 
hand and the romanticists on the 
other, and now, of course, he avoids 
both extremes. 

The author, much more clearly 
than other biographers, brings out 
the growth and development of Lin- 
coln who, of course, was not born 
with a halo. Not much of the book 
is devoted to his antecedents and 
early life, but the treatment is ade- 
quate. From the time Lincoln was 
elected to the Illinois legislature, 
however, his life in all its phases is 
fully covered—but with never a 
wasted word. The reader will not 
skip or skim! 

As a lawyer Lincoln at first seemed 
to rely mostly on his wits. That was 
changed, however, when he worked 
for four years in association with 
Stephen T. Logan. The partnership 
became one of the leading firms in 
Illinois “as Lincoln became more 
studious and painstaking under Lo- 
gan’s tutelage”. 

Mr. Thomas shows that Lincoln's 
political sense and aptitude devel- 
oped early, during his four terms in 
the state legislature, where he quick 
ly rose to leadership; and also that 
through his later career he was a 
“consummate politician”—in the Na- 


tion’s interest. Readers will find the 
account of Lincoln’s problems, mili- 
tary and political, in the Civil War, 
and the pressures and crises he had 
to surmount, of absorbing interest. 
His chapter, “Profile of a President”, 
is a revealing account of Lincoln's 
everyday life in the White House 
and of the difficulties he had to con- 
tend with, political and domestic. 
Lincoln’s handling of constitution- 
al problems in connection with slav- 
ery, disunion and reconstruction, as 
described by Thomas, is of special 
interest to lawyers. We think of re- 
construction as occurring only after 
Lincoln’s death but the contest be- 
tween the “radical” Republicans in 
Congress and the far-seeing but prac- 
tical statesman in the White House 
began long before the end of the 
war. . 

What may be considered a sum- 
mation of Lincoln’s part in winning 
the war is given by Mr. Thomas in 
his last chapter just before he goes 
on to describe the Second Inaugural. 
A few excerpts from this chapter will 
not only show the quality of the 
book but will also afford several 
illustrations of the author’s emphasis 
on the growth of Lincoln: 

“The exercise of power and the 
pressure of responsibility endowed 
him with new strength. He had 
grown with his task.” 

“So deft had been Lincoln’s lead- 
ership that people often failed to 
recognize it. Few persons thought 
him great. His strength was flexible, 
like fine-spun wire, sensitive to every 
need and pressure, yielding but nev- 
er breaking. . . . He exercised stern 
powers leniently, with regard for per- 
sonal feelings and respect for human 
rights.” 

“Tough, shrewd, and canny in his 
younger years, the man who was 
bringing the nation through to vic- 
tory had become strong, merciful, 
and wise.” 

“Lincoln had been the imponder- 
able factor that frustrated the South. 
Her troops had fought with match- 
less courage under inspired leader- 
ship. Her people had shown heroic 
fortitude. With a less determined 
leader in the White House they 
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might well have achieved their goal. 
But Lincoln, with unwavering faith 
in the nation’s destiny, had infused 
his own unconquerable spirit into 
the Northern people.” 

“Mastery of language may have 
been that ultimate factor without 
which he would have failed. For the 
self-taught man who once would 
have given all he owned and gone 
in debt for the gift of lyric utterance 
had touched the summits of elo- 
quence. Yet this, like his other 
achievements, had not come by mere 
chance. Patient  self-training,  in- 
formed reflection, profound study 
of a few great works of English 
literature, esteem for the rhythmic 
beauty that may be coaxed from 
language, all these had endowed him 
with the faculty to write well and to 
speak well, so that at last, when pro- 
found emotions deep within him had 
felt the impulse of new-born nobility 
of purpose, they had welled forth— 
and would well forth once more—in 
imperishable words”’. 

It is a wonderful biography. 

BENJAMIN M. PRICE 
Chicago, Illinois 


You CAN BELIEVE. By Frank 
Hanft. Indianapolis, Indiana: The 
Bobbs-Merrill Company, Inc. 1952. 
Pages 187. 

A “lawyer’s brief for Christianity” 
—written by an established legal 
scholar—may seem something of a 
novelty to a generation of lawyers 
nurtured on pragmatism and posi- 
tivism. Yet, Dr. Hanft, Professor of 
Law at the University of North Car- 
olina, has ample. precedent for en- 
tering the ranks of the nonclerical 
Christian apologists. Professor Si- 
mon Greenleaf (The Testimony of 
the Evangelists) utilized his mastery 
of the law of proof in support of the 
Gospels, and Mark Hopkins (Evi- 
dences *f Christianity) wrote as a 
teacher-physician. At least two later 
books by American lawyers—Linton, 
A Lawyer and the Bible and Russell, 
A_ Lawyer's Examination of the 
Bible—are part of the same tradi- 
tion. 


This book is no mere subjective 


confession; it objectively faces the 
basic religious questions which be- 
set every inquiring mind. It grew 
out of the teaching of the Young 
Adult Class of the University Meth- 
odist Church and, appropriately, is 
dedicated to that class. My interest 
in the volume is deepened by the 
fact that I, too, attended this class 
more than a quarter century ago— 
before the coming of Dr. Hanft. I 
now—as then—some 
honest “doubters” come to grips with 


suppose that 


the problems and, after a period of 
soul-searching, emerge with satisfy- 
ing personal philosophies; while oth- 
ers (perhaps, the majority) pigeon- 
hole these questions for later solu- 
tion, only to drift through life under 
the pressure of daily routines, rarely 
finding an appropriate time to win- 
now out the truth in this unfin- 
ished business. Both to the younger 
men with religious doubts—and to 
those older ones who turned their 
backs on them without solving them 
—a thoughtful reading of Dr. Hanft’s 
book will be richly rewarding. The 
book is honest and adult. It is neither 
patronizing nor dogmatic. It offers 
no packaged salvation on a take-it- 
or-leave-it basis. It is not a wearying, 
abstract treatise loaded with un- 
familiar, philosophic jargon. It ac- 
cepts the challenge of the age-old 
enigmas of God and the good life in 
their modern setting and spurs the 
reader in the ever-fascinating search 
for a truth acceptable to himself. 
Though no phrase-maker in love 
with words, Dr. Hanft expresses 
many ideas and does it well. For ex- 
ample, “What is desperately needed 
today is not more learning about 
religion, but more understanding 
of its truths.” And a little further 
on, “Blasphemy is more normal to 
our life outside the church than 
simple reverent mention of God.” 
He opens the discussion with a state- 
ment of the “case for atheism”. This 
is no straw-man for an exhibition of 
dialectics, but presents such trouble- 
some ideas as the hypothesis that 
man made God, not God made man; 
the notion that God is no more than 
the laws of nature; the riddle of 
God’s origin; the puzzling fact of 
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the grief and sorrow of the inno- 
cent; and, finally, the persuasiveness 
of materialism with its mechanistic 
conception of man. He then opens 
the case for religion with the devel- 
opment of the significant fact that 
all men, of every age and clime, 
have had some perception of God 
and manifested it in varying forms 
of religion. From this he moves to 
the tremendous implications of the 
statement, “In the beginning God 
created ....” In the course ot what 
follows he has much to say of the 
magnitude of God as the infinite 
personality, of the limitations of 
science and the weakness of materi- 
alism, of the “creation” as the mira- 
cle that makes all miracles believ- 
able, of the Bible as a great anthol- 
ogy of man’s glimpses of God, of 
Christianity as the fruition of reli- 
gion and the personality of Christ 
as the perfect ideal leading man to 
oneness with God. The closing chap- 
ter points up the world conflict be- 
tween materialism, 
which makes the state supreme, and 
Christianity, which “asserts the 
worth and dignity of the individu- 
al”. The danger, he concludes, is 
not that Christianity will perish, for 
as truth and reality it is indestruct- 
ible; the threat is that man will des- 
troy himself in failing to see the 
greater realities that lie beyond the 
small world of the material. 


Communistic 


It requires high courage to strike 
a religious note in the market-place. 
Colonel Hanft, with a soldier’s sense 
of duty, has spoken—with profound 
reverence, quiet earnestness, deep 
conviction and mature wisdom. 
Some will ignore it, slipping back 
into the social amenites and pro- 
which have 
served them as a religion. It has 
been ever thus. A rich, young ruler 
turned sadly away from a carpenter, 
and Pilate washed his hands. But a 
profession, which lays claim to great- 
ness largely because of the produc- 
tion of rebels in great causes, still 


fessional proprieties 


has many men capable of rising 
above a cheap crowd-mindedness 
which knows no power greater than 
itself. To these Dr. Hanft speaks. 
They will recognize that the most 
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important fact in the modern world 
is the existence of God—and that it 
is high time we ceased being indiffer- 
ent or casual toward Him. 

Dittarp S. GARDNER 
Raleigh, North Carolina 


Law OFFICE MANAGEMENT 
—PERSONAL AND _ BUSINESS 
CONDUCT IN THE PRACTICE 
OF LAW. By Francis Price. Pub- 
lished by the Committee on Con- 
tinuing Legal Education of the 
American Law Institute, collaborat- 
ing with the American Bar Associa- 
tion, 133 South 36th Street, Phila- 
delphia 4, Pennsylvania. 1952. $2.50. 
Pages 104. 

In his introduction the author 
aptly states: “The subject matter of 
this book has usually been treated 
under the title of “Law Office Man- 
agement’. I have never been satisfied 
with that caption because it does 
not indicate the full scope of the 
subject. ‘Conduct’ is a synonym for 
‘management’, but it embraces in 
its meaning ideas beyond mere office 
routine, which is suggested by the 
term ‘office management’. . . . I be- 
lieve that a major contribution to 
the lawyer's economic backward- 
ness is his lack of interest in the sub- 
ject of office management.” 

Leading authorities on this sub- 
ject are convinced that the basic 
principles of organization are just 
as pertinent to the two-or-three- 
man legal firm as to the “factory”- 
type office having ten or twenty 
lawyers on its staff. 

While the older practitioner may 
find many parts of Mr. Price’s book 
rather elementary in content where- 
as the younger lawyer will derive 
much that is helpful, even the sea- 
soned attorney will find in it at 
least one mighty useful suggestion 
for the efficient operation of his 
office, worth many times more than 
the modest cost of the book. 

An examination of the chapter 
headings readily discloses the prac- 
tical nature of the book. They in- 
clude: “Amenities and Personal Con- 
duct in Relation to the Practice 
of Law”, “Time and Cost Account- 


140 American Bar Association Journal 


ing’, “Fixing Charges for Services’, 
“Calendars, Diaries and Registers’, 
“Bookkeeping and Accounts”, “Cler- 
ical Work, Office Equipment and 
Library”, “Filing and Safeguarding 
of Papers”, “Application of Office 
Procedure to the Preparation and 
Probate of Wills” and “Some Prin- 
ciples of Taxation Applicable to 
Lawyers’. In addition, the book con- 
tains twenty-three forms in supple- 
mentation of the text. 

Every established attorney should 
read the pages devoted to a consid- 
eration of the latest mechanical de- 
vices, particularly that part devoted 
to a discussion of the use of micro- 
films. Just as the automobile sup- 
planted the horse and buggy so does 
the microfilm bid well to replace the 
bulky files of yesterday. After years 
of practice, the accumulation of old 
files becomes a serious space prob- 
lem for the average attorney as well 
as an ever-growing expense. With 
office rents and storage charges still 
part of the inflation spiral, the use 
of money-saving devices is just as 
important to the lawyer as to the 
manufacturer. One such is certainly 
the microfilm gadget described in 
Chapter VI. The author states that 
one reel of film will record the equiv- 
alent of a file cabinet holding 4,000 
documents, a tremendous sving of 
storage space—up to 95 per cent. 

The forms suggested for maintain- 
ing cost records are too detailed and 
too numerous for use in the 2-3-4 
man office but adoption of several 
of them would be beneficial for the 
efficient operation of any such mod. 
est-sized office. Too often does an at 
torney charge too little solely be 
cause he failed to recall numerous 
telephone conversations in which he 
gave valuable advice or because he 
devoted time to examination and 
study of pertinent cases and failed to 
record—and to recollect—the quar- 
ter hour or hour thus spent among 
his law books. 

The section devoted to retainer 
fee agreements and to factors to be 
considered in determining fees will 
undoubtedly be of more than passing 
interest to members of the Bar “of 
every kind and nature and whereso- 


ever situate’! The same comment 
might be made concerning the final 
chapter which discusses the lawyer’s 
present tax position and_ covers 
deduction of travel, entertainment, 
promotional and convention ex- 
penses in the lawyer's federal in- 
come tax return. 

This reviewer regrets that the au- 
thor failed to include a chapter 
dealing with the advantages of de- 
veloping firm partnerships and of re- 
warding younger associates with an 
interest in the firm, subjects closely 
allied to any consideration of the 
successful management of a law 
office. Regardless of these omissions, 
Mr. Price should be commended for 
a job well done. The lawyer who 
keeps this little book within reach, 
and who scans through its index 
periodically as though it were a 
“check-list” for his own office, thus 
reviewing his own methods and firm 
operations, will tend to keep them 
up-to-date, truly as important to 
him as is each 1,000 mile check-up 
in the life of an automobile. If 
so used, regardless of whether one 
adopts some or any of the forms it 
contains, it will have served a mighty 
useful purpose. 

Tueopvore G. Rich 


Philadelphia, Pennsylvania 


Asian LABOUR LAWS, New 
Delhi: International Labour Office, 
Indian Branch, 1951, $7.50. Pages 1x, 
267 and 1285, 

Among publications of the Inter- 
national Labour Office there are 
quite a few that merit special atten- 
tion. First of 21 the long established 
“Legislative Series” making avail- 
able, in English translation, labor 
enactments from all over the world. 
There are, furthermore, comparative 
law studies of outstanding value con- 
cerning important problems, as, ¢.g., 
collective agreements, social securi- 
ty, labor inspection, minimum wages, 
etc. One of them, Labour Policies 
in the West Indies (1952), presents a 
well-documented survey of labor 
law problems in the Caribbean area. 

Recently the Indian Branch of the 
I.L.O. published an “up-to-date and 
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representative collection of labour 
laws (of Asia), particularly in con- 
nection with the intensified activities 
of the L.L.O. initiated by its Asian 
Regional Conferences”. That im- 
pressive collection of statutory mate- 
rials is preceded by an Introduction 
(pages 1-267) summarizing the na- 
tional labor law of the respective 
countries under headings such as 
employment, apprenticeship, safety, 
social security, industrial relations, 
labor inspection, etc. Each chapter 
contains also an introductory state- 
ment concerning draft conventions 
and recommendations adopted by 
the International Labor Conference, 
listing at the same time those ratified 
by Asian countries. 

Part II (pages 1-1285) of the volu- 
minous collection contains enact- 
ments arranged by countries, namely 
Afghanistan, Burma, Ceylon, China, 
the French Establishments in India, 
Hong-Kong, India, Indonesia, Japan, 
the Federation of Malaya, Pakistan, 
the Philippines, Singapore and Thai- 
land. From that list it is apparent 
that some rather important Asian 
countries are omitted, e.g., Turkey, 
Iraq, lran, Korea, ete, It is to be 
noticed that enactments as published 
in the present collection, contain, in 
many instances, highly technical or- 
dinances concerning, é.g., administra- 
tive aspects of social security or in- 
dustrial safety. Even a reader in- 
terested in comparative law would 
gladly swap these unending pages for 
some information about character- 
istic features of the law as applicable 
to plain labor contracts and to the 
enforcement of claims arising out of 
it. 

In spite of such deficiencies result- 
ing from a preference, in the mind 
of editors, for technical and, con- 
sequently, “modern” enactments, the 
collection represents a _ valuable 
source of statutory labor law in Asia. 
It offers an interesting insight into 
present day developments in Asia’s 
labor law, especially its urge to mod- 
ernize the law by integrating into it, 
almost indiscriminately, legal devices 
invented by the Western man. At the 
same time it illustrates the interplzy 
between the law brought to Asia by 


the Colonialists and the present rise 
of the autonomous labor law from 
under it. A third factor, however, is 
entering the scene: the Soviet robot, 
after having established during three 
decades, a strong foothold in Siberia. 
From there, he penetrated within a 
short time as far south as the bor- 
ders of India and Vietnam, installing 
in his wake the Soviet form of gov- 
ernment and enforcing the Stalinist 
type of labor law. The collection be- 
fore us registers but one Soviet-type 
labor enactment in China (Trade 
Union Law, 1950, page 326) and ap- 
parently prefers to overlook the labor 
law in force in that part of Asia 
from where that trend originated. 

S. A. BAYITCH 


University of Miami Law School 


A\ssEssMENT AND RATING, 
BEING THE LAW OF MUNICI- 
PAL TAXATION IN CANADA. 
By H. E. Manning, Q. C. Third Edi- 
tion, 1951. Cartwright & Sons Lim- 
ited. Pages Ixiti, 793. 

lhis is a very comprehensive com- 
pilation. It consists of twenty-one 
chapters in 597 pages of text plus 
three pretace; 
pages of a complete table of contents 


pages of a three 
which shows fully the various matters 
treated; a two-page table of abbrevia- 
tions; a two-page glossary of Latin 
and French law phrases; a fifty-page 
table of cases; an Appendix I, stat- 
utes relating to municipal assessment 
and taxation; one hundred and five 
pages of fine print appendix and 
thirteen pages of various forms; and 
a complete seventy-four page index, 
a substantial portion of which is de 
voted to “Words and Phrases”. 
The first edition was published in 
1928, the second in 1937 (pages iii- 
iv). The recent appearance of the 
above monumental third edition in- 
dicates that such a book must be of 
real value to Canadian practitioners. 
But, for lawyers in the United States, 
the tome is too special and local and 
will have little attraction except as a 
compendium of Canadian law on a 
subject of importance. The author 
points out, the authority on the sub- 


ject is primarily statute law (page 
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iii) and the problems involve funda- 
mentally construction of Taxing 
Acts (page iv). He furnishes no dis- 
cussion of principles except brief 
excerpts in the language or ratio of 
decided cases. The author rarely gives 
the benefit of his own thinking to 
the reader, being of opinion (page 
592), “the policy of the law is no 
direct concern in a text...” and adds 
difidently, for example, his view 
“that it might be more consonant 
with ordinary honesty and business 
practice if municipal corporations, 
like other bodies corporate, were 
obliged to answer for the irregular 
acts and omissions of officers whose 
existence and every act are solely for 
the benefit of the municipality.” 
Even when a judge says he cannot 
know judicially what the business of 
a distiller is and the question of what 
it is must, therefore, be a question of 
fact, Re Hiram Walker & Sons Ltd. 
and Town of Walkerville, [1917] 40 
O.L.R. 154, 38 D.L.R. 758, there 
follows only (page 284 (7) ): 

rhe statement that the Court cannot 

know what the business of a distiller 

is would seem to be too broad and to 

require qualification: per Roach, J, 

A., in Re Delhi and Imp. Leaf Tobac- 

co Company of Canada Ltd. [1949] 

O.W.N. 515, 517, O.R. 636. 

Cf. Vincent v. Taylor, 60 O.S. 309, 
316 (1899), and opinion by a skill- 
ful poker-playing late Chief Justice 
of the Ohio Supreme Court indicat- 
ing that any knowledge by him of 
the game was derived solely from the 
record. 

Exhibiting industry comparable 
with that of Dillon, whose fifth edi- 
tion is cited (page 592 (p)) and who, 
for the writing of his classic, read 
every reported case relating to munic- 
ipal corporations, author Manning 
tells us “all the reported cases in the 
common law provinces, whether ob- 
solete or still effective, have been dis- 
cussed”; but his want of familiarity 
with the civil law and skill in French 
language prevented him from at- 
tempting to deal with municipal and 
local taxation in the Province of 
Quebec although making occasional 
reference to Quebec case law. So, one 
may calculate Mr. Manning con- 
sidered about 2250 cases referred to 
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in the table of cases, as well as some 
textbooks and other treatises. Many 
of the decisions cited are opinions of 
lower courts and are often matched 
by contrary pronouncements (e.g., 
page 586), leaving a situation like 
that of the orator “who rose up on 
the one hand and sat down on the 
other”; or of the candidate who re- 
fused to commit himself on an issue 
because “he had friends on both 
sides and he believed in being loyal 
to his friends’. 

Questions lawyers south of as well 
as in Canada may be called on to 
meet present themselves in this vol- 
ume. A few are: 

What of the pressure for standard- 
ized methods of valuation for taxing 
and assessing, by reference to some 
scale of replacement cost (p. Vv). 
(This the author deems unsound, in 
the long run, as too variable.) 

How should “actual value” be as- 
certained? The unusual definitions 
used in some Provinces “the value at 
which land would be taken in satis- 
faction of a just debt owing by a 
solvent debtor, i.e., one who is not 
compelled to dispose of his 
property at a sacrifice” and “where 
no actual market is in sight . . . what 
a prudent person attempting to 
measure the forces at work making 
for a present shrinkage in value, 
would be likely to agree to pay in 
the way of investment for such land” 
are rightly characterized (p. 150 (d), 
(k)) as bewildering and  casuistic 


even to the extent of having brought 
the integrity of land tax administra- 
tion into disrepute with taxpayers. 

The tests for exemption of sup- 
posed charitabie, educational or sim- 
ilar institutions (p. 32). 

Although taxes are made a debt, 
can they ever be enforced extra- 
territorially when ordinarily not 
actionable in courts of foreign coun- 
tries or other Provinces of the Do- 
minion (p. 433)? 

There (p. 434) is mooted, what is 
a voluntary payment precluding re- 
covery of taxes or assessments ille- 
gally levied, and paid. 

Is the persona designata doctrine 
(pp. 592-597) obsolete; that is a 
theory the municipality is not liable 
for misdeeds of officers charged with 
duties imposed directly on such of- 
ficials by statute and not through the 
medium of the employer corporation. 
This archaic formula is attacked in 
recent cases adduced, with an indica- 
tion it will be “weeded out’. When 
may a local subdivision be estopped 
(p. 597). 

What is the extent of the right of 
re-entry without court action for fail- 
ure to pay taxes (p. 423)? 

Is an arbitrary dismissal where 
tenure is during pleasure reviewable 
by a court for insufficiency of cause 
(p. 582)? 

The make-up, printing and ap- 
pearance of the book are very good. 
We may be indebted to an author 
who gives us a shorter word, “expiry” 


(p. 576) for “expiration”. Notes are 
indicated by small letters in alpha- 
betical sequence in parentheses, start- 
ing after (z) again with (a) sometimes 
on the same page (e.g., pp. 395, 588). 
This method does not seem very 
good, especially as the sections in the 
book are not numbered and cross 
reference between text and notes and 
citation is not too easy. The defini- 
tions in the glossary (xi-xii) are evi- 
dently the author’s and some might 
have been improved had standard 
definitions been employed. In the 
table of abbreviations (x), “Pick. 
(Mass.)” is not “Pickard” but, of 
course, “Pickering”. The preface 
states (v) that in the interest of 
economy it was decided to omit two 
of the appendices which appeared in 
the second edition. As these were 
omitted, it seems unnecessary to 
have entitled the only appendix 
printed, “Appendix I” (p. 598, et 
seq.). The preface (v bot.) avers 
that as forms are available in the 
second edition, they need not be 
reprinted. However, a considerable 
number are reproduced (p. 704, et 
seq.) 

But, considering the magnitude 
and detail of the study made, the 
absence of imperfections of any sub- 
stantial character is remarkable and 
speaks eloquently for the painstak- 
ing workmanship and competency 
of the compiler. 

Murray SEASONGOOD 


Cincinnati Ohio 


i ie AW has reached its finest moments when it has freed man from the un- 
limited discretion of some ruler, some civil or military official, some bureau- 


crat. Where discretion is absolute, man has always suffered. At times it has 


been his property that has been invaded; at times, his privacy; at times, 


his liberty of movement; at times, his freedom of thought; at times, his life. 


Absolute discretion is a ruthless master. It is more destructive of freedom 


than any of man’s other inventions. 
—Mr. Justice Douglas, dissenting in United States 


142 American Bar Association Journal 


v. Wunderlich, 342 U. S. 98, 


at LOL (1951). 
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Review of Recent 


Supreme Court Decisions 


ADMINISTRATIVE LAW 
Failure To Appoint Examiner in Ac- 
cordance with Requirements of Ad- 
ministrative Procedure Act Held Not 
To Invalidate Interstate Commerce 
Commission Proceeding Where No 
Prejudice Was Shown and No Ob- 
jection Was Made Before the Com- 
mission 


® United States v. L. A. Tucker 
Truck Lines, Inc., 344 U. S. 33, 
97 L. ed. Adv. Ops. 4, 73 S. Ct. 67, 
21 U. S. Law Week 4003. (No. 18, 
decided November 10, 1952.) 

This case arose from an applica- 
tion to the Interstate Commerce 
Commission for a certificate of pub- 
lic convenience and necessity to au- 
thorize extension of an existing mo- 
tor carrier route. Appellee and other 
carriers intervened to oppose. The 
issues were referred to an examiner 
who recommended that the certifi- 
cate be granted. Appellee petitioned 
the district aside the 
order. On the day appointed for 
hearing in the district court, appel- 
lee moved for leave 
petition, raising for the first time a 
that the Commission’s 
action was invalid for want of juris- 
diction because the examiner 
been appointed pursuant to 
Section 11 of the Administrative 
Procedure Act. The 
allowed the amendment and invali- 


court to set 


to amend its 
contention 


had 
not 
district court 
dated the order and certificate with- 
out reaching the merits. The sole 
question on appeal to the Supreme 
Court was whether the objection, 
first raised at that stage of the pro- 
ceedings, was not erroneously enter- 
tained. 

Mr. Justice JACKson, speaking for 
the Court, held that it was, saying 
that appellee had not offered any 
excuse for its failure to raise the ob- 
jection upon at least one of its many 





Reviews in this issue by Rowland L. Young 


opportunities during the administra 
tive proceeding, that appellee did 
not claim to have been misled or in 
any way hampered in ascertaining 
the facts about the examiner's ap 
pointment, and that there was no 
suggestion that the examiner had 
showed bias, favoritism or unfair- 
ness. The opinion held that “order- 
ly procedure and good administra 
tion require that objections to the 
proceedings of an administrative 
agency be made while it has oppor- 
tunity for correction in order to 
raise issues reviewable by the courts”. 
The Court rejected a contention 
that Wong Yang Sung v. McGrath, 
$39 U. S, 33, $4 L. ed. 616, 70S. 
Ct. 445, compelled a holding that 
the irregularity was fatal to the juris 


“ 


diction of the Commission. . we 
hold that the defect in the examin- 
er’s appointment was an irregulari 
ty which would invalidate a result 
ing order if the Commission had 
overruled an appropriate objection 
made during the hearings’, it was 
said. 

Mr. Justice FRANKFURTER dissent 
ed, saying that there was no waiver 
of appeilee’s rights and that he did 
not see how appellee could be 
charged with knowledge of the offh- 
cial status of the examiner. The lim- 
itations upon the power of the Com- 
mission to act only in accordance 
with the requirements of the Admin- 
istrative Procedure Act are not with- 
in the dispensing power of any liti- 
gant, he declared. In his view, Wong 
Yang Sung v. McGrath compelled 


affrmance of the district court's 


judgment. 

Mr. Justice Douctas dissented on 
the ground that the Wong Yang 
Sung case was controlling. The ir 
regular appointment of the examin- 
er was an error that permeated the 
entire proceedings, he declared. “I 
would therefore set aside the order 
and send the case back for a hearing 














































George Rossman 


Editor-in-Charge 


that meets the statutory standards of 
fairness.” 

The case was argued by Edward 
M. Reidy for appellants, and by B. 
W. LaTourette for appellee. 


BANKRUPTCY 
Claims for Back Wages Due to Na- 
tional Labor Relations Board on 
Behalf of Workers Wrongfully Dis- 
charged Are Not Entitled to Priority 
as Debts Owing to the United States 


® Nathanson v. National Labor Re- 
lations Board, 344 U. S. 25, 97 L. ed. 
Adv. Ops. 13, 73 S. Ct. 80, 21.U; S. 
Law Week 4007. (No. 33, decided 
November 10, 1952.) 

\fter appropriate hearings, the 
National Relations Board 
found petitioner's bankrupt compa- 


Labor 


ny guilty of unfair labor practices 
and ordered the company to pay cer- 
tain employees back pay which they 
had lost. Before the order was en- 
forced by the Court of Appeals, an 
involuntary petition hed been filed 
the company. Lhe Board 
filed a proof of claim for the back 
pay which was allowed by the court 
of appeals on a holding that the 
Board’s order was a provable claim 


against 


in bankruptcy, that the Board could 
liquidate the claim, and that it was 
entitled to priority as a debt owing 
to the United States under Section 
64, Subs. a(5) of the Bankruptcy 
Act. The question before the Su: 
preme Court on writ of certiorari 
was whether the claim. was entitled 
to priority as a debt owing to the 
United States. 

The Court held that the claims 
were not entitled to the priority in 
an opinion written by Mr, Justice 
Doucias. While the Board is an 
agency of the United States, it. was 
said, it does not follow that any debt 
owed to it is a debt owing the Unit- 
ed States within the meaning of R.S. 
3466, would entitle 


Section which 
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the claim to priority under the Bank- 
ruptcy Act. That priority was grant- 
ed “to secure an adequate public 
revenue to sustain the public bur- 
thens and discharge the public 
debts”. The opinion pointed out that 
there was no function of assuring the 
public revenue in the claims at issue 
here, and that the beneficiaries were 
private persons. 

Since the Bankruptcy Act limited 
priority for unpaid wages to $600 
for each claimant and only for wages 
earned within three months before 
the date of the commencement of 
the bankruptcy proceedings, the 
Court reasoned that it would be a 
departure from the policy of the Act 
to grant priority to one class of 
wage claimants irrespective of the 
amount of the claim or the time of 
its accrual. 

The Court also said that, while 
the bankruptcy court normally su- 
pervises the liquidation of claims, 
that rule is not inexorable, and that 
a sound discretion might indicate 
that a particular controversy should 
be submitted to another tribunal. 
In a case such as this, where Con- 
gress has entrusted the matter to an 
administrative agency, the Court 
held that the bankruptcy court “nor- 
mally should stay its hand pending 
an administrative decision”. 

The Court affirmed the holding of 
the Court of Appeals that the claim 
was provable by the Board and that 
the computation of the amount of 
the award was properly referred to 
the Board, but reversed the judg- 
ment and remanded because of its 
holding that the claims were not 
entitled to the priority granted in 
the lower courts. 

Mr. Justice JAcKson, joined by 
Mr. Justice BurTON, wrote a dissent- 
ing opinion which held that the 
claims asserted by the Board were 
something more than merely private 
indebtedness, being “one of the most 
important sanctions to effectuate the 
policy of the National Labor Rela- 
tions Act”, and that there was noth- 
ing in the policy of the Bankruptcy 
Act that precluded the claims from 
having a priority as debts owing the 
United States. 
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The case was argued by Joseph 
Kruger for the petitioner, and by 
Mozart G. Ratner for the respondent. 


CITIZENS 
Nationality Act of 1907 Does Not 
Require Native-Born Citizen with 
Dual Nationality To Elect Between 
His Nationalities upon Reaching 
Majority 


® Mandoli vy. Acheson, 344 UV. S. 
—, 97 L. ed. Adv. Ops. 90, 73 S. Ct. 
135, 21 U. S. Law Week 4027. (No. 
15, decided November 24, 1952.) 

The sole question before the Court 
in this case was whether a United 
States citizen by birth who, by for- 
eign law, derives from his parents 
citizenship of a foreign nation loses 
his United States citizenship by for- 
eign residence long continued after 
attaining his majority. Mandoli was 
born in the United States of unnatu- 
ralized Italian parents. His parents 
returned to Italy taking him with 
them while he was a suckling. At 
the age of 15, he sought to come to 
the United States, but the American 
Consul at Palermo refused permis- 
sion on the ground that he was too 
young io make the journey unac- 
companied. In 1931, he served brief- 
ly in the Italian army, swearing al- 
legiance to the King of Italy. In 1937 
and again in 1944, he attempted to 
come to the United States but was 
refused permission because of his 
Italian army service. In 1948 he was 
granted a certificate of identity which 
permitted him to enter the United 
States in order to try to establish 
his American citizenship. 

The district court ruled that he 
had been expatriated (1) because his 
service in the Italian army was found 
to have been voluntary despite his 
contention to the contrary, and (2) 
because his continued residence in 
Italy after attaining his majority 
constituted an election between his 
dual nationalities in favor of that of 
Italy. The Government abandoned 
the first ground because the Attor- 
ney General ruled that service in 
the Italian army under the Fascists 
could “only be regarded as having 
been taken under legal compulsion 


amounting to duress”. The Court of 
Appeals affirmed upon the ground 
that petitioner’s failure to return to 
the United States at majority ex- 
tinguished his American citizenship. 
In so holding, the court relied large- 
ly on Perkins v. Elg, 307 U. S. 325, 
83 L. ed. 1320, 59 S. Ct. 884. On writ 
of certiorari before the Supreme 
Court, both petitioner and the Gev- 
ernment were in substantial agree- 
ment that the judgment should be 
reversed. 

Speaking for the Court, Mr. Jus- 
tice Jackson held that Mandoli had 
not lost his American citizenship. 
The opinion cited the Nationality 
Act of 1907, 34 Stat. 1228, in which 
Congress had limited the presump- 
tion of expatriation from foreign 
residence to the case of naturalized 
but not native-born citizens, reject- 
ing a proposal that expatriation be 
assumed as to any citizen who be- 
came domiciled in a foreign state, 
with a rebuttable presumption of 
foreign domicile from five years of 
residence abroad. The Court could 
find no statutory duty for petitioner 
to make an election between his 
dual nationalities in the 1907 Act. 
Perkins vy. Elg was held to be inap- 
plicable, the Court saying that that 
case held: that citizenship conferred 
by the Constitution cannot be for- 
feited because the citizen during non- 
age is a passive beneficiary of for- 
eign naturalization proceedings. The 
Court pointed out that Miss Elg 
had elected American citizenship at 
majority, and that in affirming her 
right to remain in the country there 
had been no holding that it was 
mandatory for her to make such an 
election. 

Mr. Justice Douctas, joined by 
the Cuier Justice, Mr, Justice Reep 
and Mr. Justice Craxk, wrote a dis- 
senting opinion. [t was uncontro- 
verted that Mandoli had taken an 
oath of allegiance to the King of 
Italy and was inducted into the Ital- 
ian army, the dissent said, and if the 
decision were based on the record, 
the Court would be compelled to 
affirm. 

The case was argued by Jack Was- 
serman for the petitioner, and by 
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Oscar H. Davis for the United States. 


COuRTS 
When No Timely Motion for Judg- 
ment Notwithstanding Is Made, Rule 
50 (b) of the Federal Rules of Civil 
Procedure Bars Trial Judge and Ap- 
pellate Court from Entering Such 
Judgment 


® Johnson v. New York, New Ha- 
ven and Hartford Railroad Com- 
pany, 344 U. S. 48, 97 L. ed. Adv. 
Ops. 76, 73 S. Ct. 125, 21 U. S. Law 
Week 4019. (No. 40, decided No- 
vember 17, 1952.) 

Petitioner brought suit under the 
Jones Act for the wrongful death of 
her husband. When the evidence 
was all in, the respondent railroad 
moved to dismiss the complaint and 
asked for a directed verdict. The 
trial court reserved decision on the 
motion and submitted the case to 
the jury, which returned a verdict of 
$20,000 in petitioner’s favor. Within 
ten days after reception of the ver- 
dict and entry of judgment, the rail- 
road moved to have the verdict set 
aside. More than two months later, 
this motion was denied and the 
court also denied the preverdict mo- 
tions for dismissal and a directed 
verdict. The Court of Appeals re- 
versed, holding that a directed ver- 
dict should have been granted. The 
parties agreed that the reversal re- 
quired the district court to enter 
judgment for the railroad notwith- 
standing the verdict, thereby depriv- 
ing petitioner of a_ new trial. The 
sole question before the Supreme 
Court was whether the Court of Ap- 
peals could direct such a judgment 
consistently with Rule 50 (b) of the 
Federal Rules of Civil Procedure. 

Speaking for the Court, Mr. Jus- 
tice Brack stated that “in the ab- 
sence of a motion for judgment not- 
withstanding the verdict made in the 
trial court within ten days after re- 
ception of a verdict the rule forbids 
the trial judge or an appellate court 
to enter such a judgment”. 

He rejected respondent's argument 
that its motion to set aside the ver- 
dict “was intended to be a motion 
for judgment in its favor or for a 


new trial” since “[o]bviously re- 
spondent did not merely want the 
verdict to be set aside but wanted 
the relief that invariably follows 
such a setting aside on the grounds 
urged. . . .” The opinion observed 
that the defect in that argument was 
that “respondent’s motions cannot 
be measured by its unexpressed in- 
... [It] should be 
treated as nothing but what it actu- 
ally was, one to set aside the verdict 
—not one to enter judgment notwith- 


tention or wants. 


standing the verdict”. 

The argument that the trial 
judge’s express reservation of deci- 
sion on the motion for a directed 
verdict relieved the railroad of the 
duty of making a motion under Rule 
50 (b) after the reception of the ver- 
dict was also overruled, the opinion 
holding that that contention flew in 
the teeth of the Rule’s unambiguous 
language and that its adoption 
would undermine the safeguards for 
litigants that the Rule was designed 
to effect. The requirement of a 
timely application for judgment af- 
ter verdict was not an idle one, the 
Court said: ‘““This verdict solves fac- 
tual questions against the postver- 
dict movant and thus emphasizes the 
importance of the legal issues. The 
movant can also ask for a new trial 
either for errors of law or on dis- 
cretionary grounds. The require- 
ment for timely motion after verdict 
is thus an essential part of the rule, 
firmly grounded in principles of fair- 
ness.” To rewrite the Rule, the 
Court added, “would make it easy to 
reintroduce the same type of confu- 
sion and uncertainty the rule was 
adopted to end.” 

Mr. Justice FRANKFURTER wrote a 
dissenting opinion in which Mr. Jus- 
tice Jackson, Mr. Justice Burton 
and Mr. Justice Minton joined. The 
dissenting Justices took the view that 
the Court’s decision interpreted the 
Rule so as to require a “lifeless for- 
niality” of pleading which the Fed- 
eral Rules had been intended to 
eliminate. 

Mr. Justice Minton wrote a fur- 
ther dissenting opinion in which he 
held that Section 2106 of the 1948 
revision of the Judicial Code au- 
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thorized the action taken by the 
Court of Appeals, and that the ques- 
tion had been foreclosed in favor of 
the railroad in this case by congres- 
sional action. 

The case was argued by Jacquin 
Frank for the petitioner and by 
Robert M. Peet for the respondent. 


FEDERAL POWER COMMISSION 
Federal Power Act Gives Commis- 
sion Power To Condition Grant of 
License for Hydroelectric Plant To 
Be Built on Public Lands on Licen- 
see’s Agreement To Permit Govern- 
ment Use of Plant Facilities 


" Federal Power Commission v. 
Idaho Power Company, 344 U. S. 
17, 97 L. ed. Adv. Ops. 9, 73 S. Ct. 85, 
21 U. S. Law Week 4005. (No. 12, 
decided November 10, 1952.) 

The Idaho Power Company ap- 
plied to the petitioner for a license 
to construct, operate and maintain a 
hydroelectric project which would 
occupy some 500 acres of United 
States lands on the Snake River in 
southern Idaho. The Commission 
authorized the project on conditions 
specified in paragraph (F) of its 
order that the licensee permit the 
interconnection of electric transmis- 
sion facilities of federally owned 
power plants in the area with those 
of the licensee and that the licensee 
permit transfer over its lines of ener- 
gy generated in the federal plants “in 
such amounts as will not unreason- 
ably interfere” with the licensee's 
use of the lines, the United States 
to pay for the use of the lines. 

Respondent sought a review of the 
Commission’s order. On May 10, 
1951, the Court of Appeals held that 
the Commission had no authority to 
attach the condition, entered a judg- 
ment that the Commission’s order 
“be modified” and that the cause be 
remanded to the Commission “for 
the entry of an order in accordance 
with the opinion of this Court”. The 
Commission moved for a clarifica- 
tion of the judgment, and on Sep- 
tember 21, 1951, the Court of Ap- 
peals entered a new judgment stating 
that the order of the Commission 
“be, and it is hereby, modified by 
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the striking therefrom paragraph (F) 
thereof and that the order of the 
Federal Power Commission herein 
as thus modified be, and it is hereby 
affirmed.” 

The Supreme Court reversed, Mr. 
Justice Doucras speaking for the 
Court. He declared that the Court 
of Appeals’ second judgment under- 
took to modify the license, and in 
doing so it usurped an administra- 
tive.function, “...the guiding prin- 
ciple”. Mr. Justice Douctas_ said, 
“ ., is that the function of the re- 
viewing court ends when an error 
of law is laid bare. At that point 
the matter once more goes to the 
Commission for reconsideration.” 

The opinion also rejected the 
Court of Appeals’ reasoning that 
Congress had not granted the Com- 
mission authority to condition the 
use of public lands by requiring a 
public utility to carry government 
power. The lower court had relied 
upon Section 201 (f) of the Federal 
Power Act, which says that “No pro- 
vision in this Part (Part II) shall 
apply to... the United States... .” 
and from this, it had reasoned that, 
since Part Il granted the Commis- 
sion authority to direct a public util- 
ity to establish physical connection 
of its transmission facilities with the 
facilities of others engaged in the 
transmission or sale, of electric ener- 
gy, a license under Part I of the Act 
could not be conditioned upon an 
interconnection with federal power. 

Mr. Justice Doucras said that 
Parts I and II provide different regu- 
latory schemes, Part II being an exer- 
cise of the commerce power over 
public utilities engaged in the inter- 
state transmission and sale of electric 
energy. Part I covers the regulation 
of public lands and the use of navi- 
gable streams. He declared that Sec- 
tion 6, read with Sections 4 and 10, 
of Part I “would seem to give ample 
authority to the Commission to at- 
tach the conditions imposed here. 
Protection of the public domain, 
conservation of water power re- 
sources, development of comprehen- 
sive plans for the waterways—each of 
these might on the facts of the case 
be sufficient to authorize the grant 
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of permission to a public utility com- 
pany to use the public domain pro- 
vided it agreed to use its excess ca- 
pacity to transmit government pow- 
er.” Section 201 (f) was held not to 
affect the powers of the Commission 
in Part I. 

Mr. Justice BurToN and Mr. Jus- 
tice CLARK took no part in the con- 
sideration or decision of the case. 

The case was argued by Philip El- 
man for the petitioner, and by Harry 
A. Poth, Jr., and A. C. Inman for 
respondent. 


HABEAS CORPUS 

Escaped Convict Is Not Entitled to 
Habeas Corpus To Protect Him from 
Future Cruel and Unusual Punish- 
ment in State from Which He Es- 
caped, in the Absence of a Showing 
that Reliet is Unavailable in Courts 
of that State: 


® Sweeney v. Woodall, 344 U. S. 86, 
97 L. ed. Adv. Ops. 86, 73 S. Ct. 
139, 21 U. S. Law Week 4024. (No. 
100, decided November 17, 1952. 

Respondent Woodall was a tugi- 
tive from a prison in Alabama; peti- 
tioner Sweeney was the Sheriff ol 
Cuyohaga County, Ohio, who was 
holding Woodall for delivery to the 
Alabama authorities at the request of 
the Governor of Alabama. Respond- 
ent applied to an Ohio court for a 
writ of habeas corpus, alleging that 
he had been subjected to brutal mis- 
treatment during his confinement in 
Alabama that amounted to cruel and 
unusual punishment and that any 
future confinement administered by 
Alabama would similarly be in viola- 
tion of the Eighth and Fourteenth 
Amendments. The writ was denied, 
and that denial was affirmed by the 
Ohio Court of Appeals. The Ohio 
Supreme Court dismissed an appeal 
and the United States Supreme 
Court had denied certiorari. Re- 
spondent then made this application 
for a writ of habeas corpus to the 
federal district court, which was de- 
nied. The Court of Appeals for the 
Sixth Circuit reversed without opin- 
ion, remanding the cause to the dis- 
trict court for a hearing on the merits 
of the constitutional claim. 


The Supreme Court reversed in a 
per curiam opinion, which declared 
that the respondent had made no 
showing that relief was unavailable 
in the courts of Alabama and that his 
escape from Alabama custody should 
not affect the authority of the courts 
of that state to determine the valid- 
ity of his imprisonment there. “Con- 
siderations fundamental to our fed- 
eral system require that the prisoner 
test the claimed unconstitutionality 
of his treatment by Alabama in the 
courts of that State” it was said. 

Mr. Justice FRANKFURTER wrote a 
brief concurring opinion in which 
he noted that “it is appropriate to 
emphasize that in this case there is 
no suggestion in the application for 
habeas corpus that the prisoner 
would be without opportunity to re- 
sort to the courts of Alabama for 
protection of his constitutional rights 
upon his return to Alabama. . . .” 

Mr. Justice DouGLas wrote a dis- 
senting opinion, in which he held 
that the Court of Appeals should 
have been sustained in giving re- 
spondent opportunity to prove his 
charges, and that, if their truth was 
established, “respondent should be 
discharged from custody and saved 
the ordeal of enduring torture and 
risking death in order to protect his 
constitutional rights.” 

The case was argued by Frank T. 
Cullitan and Gertrude M. Bauer for 
the petitioner, and by Frank C. Lyons 
for the respondent. 


INTERNAL REVENUE 
False Statements Made to Treasury 
Representatives for Purpose of 
Evading Taxes Are Not Punishable 
Solely Under Statute Outlawing 
False Statements in Any Matter 
Within Jurisdiction of Any Depart- 
ment or Agency of the United States 


® United States v. Beacon Brass 
Company, 344 U. S. 43, 97 L. ed. 
Adv. Ops. 1, 73 S. Ct. 77, 21 U. S. 
Law Week 4001.) 

An indictment returned March 16, 
1951, charged the Beacon Brass Com- 
pany and individual appellees with 
violation of Section 145 (b) of the In- 
ternal Revenue Code, alleging that 
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they had wilfully attempted to evade 
taxes by making false statements to 
Treasury representatives on October 
24, 1945, “for the purpose of con- 
cealing the fraudulent and incorrect 
statements and representations made 
in the corporate tax return. ...”” The 
six-year limitation period had ex- 
pired on a charge of filing a false re- 
turn in January, 1945, but it had not 
expired on a charge of making false 
statements to the Treasury represen- 
tatives in October, 1945. 

The district court held that the 
indictment charged the separate 
crimes of filing a false return and 
making subsequent false statements 
to Treasury representatives, and dis- 
missed the indictment as duplicitous. 
In September, 1951, a second indict- 
ment was returned, repeating the 
charge that appellees had attempted 
to evade taxes by making false state- 
ments but omitting reference to the 
allegedly false return. The three- 
judge district court dismissed, this 
time on the theory that the making 
of false statements was punishable 
only under Section 35(A) of the 
Criminal Code, which makes it un- 
lawful to “knowingly and willfully 

. make .. . any false or fraudulent 
statements . . . in any matter within 
the jurisdiction of the United 
States”. The three-year period of lim- 
itations had run for violations of this 
section. 

The Supreme Court reversed the 
dismissal on appeal, Mr. Justice 
Minton, who spoke for the Court, 
declaring that the language of Sec- 
tion 145 (b) is clearly broad enough 
to include false statements made to 
Treasury representatives for the pur- 
pose of concealing unreported in- 
come. The Court found that Con- 
gress had not intended “to require 
that the tax-enforcement authorities 
deal differently with false statements 
than with other methods of tax eva- 
The Court said that “the 
enactment of other statutes express- 
ly outlawing false statements in par- 
ticular contexts . . . negates the as- 
sumption—which was the founda- 
tion of the decision of the court be- 
Congress intended the 
making of false statements to be 


sion”. 


low—that 


35 (A).” 
The Court did not reach appellees’ 


punishable only under § 


contention that the dismissal of the 
first indictment was res judicata 
and a bar to the second indictment, 
since its review was limited to the 
district court’s construction of the 
statutes. 

It was noted that Mr. Justice 
BLack would have affirmed the judg- 
ment of the district court. 

The case was argued by Marvin 
E. Frankel for the appellant, and 
by Richard Maguire for the appel- 
lees. 


VETERANS 
Estate of Beneficiary Is Not Entitled 
to Proceeds of National Service Life 
Insurance Policy, Matured But Un- 
paid at Death of Beneficiary 


® United States v. Henning, 344 U. 
S. 66, 97 L. ed. Adv. Ops. 65, 
73 S. Ct. 114, 21 U. S, Law Week 
1013. (No. 10, decided November 
17, 1952.) 

In this case the Court construed 
the language of the National Serv- 
ice Life Insurance Act of 1940 to 
settle conflicting claims to the pro- 
ceeds of a policy of National Service 
Life Insurance issued to Eugene C. 
Henning, a Naval Reservist, who 
died in the Service in 1945. The pol 
icy named his father as sole benefi 
ciary. The father died five months 
later without having received any 
part of the policy’s proceeds. Clara 
Belle Henning, the insured’s natu- 
ral mother, and Bessie Henning, 
the second wife of the father and 
the insured’s stepmother, both filed 
claims to the policy. While the liti- 
gation was still pending, Bessie died, 
leaving the natural mother as the 
sole surviving claimant. The Gov- 
ernment then asserted that Bessie 
had last borne the parental rela- 
tionship to the insured and therefore 
that Clara Belle could not come 
within the class of takers allowed by 
the Act (“. . . widow, widower, child 
. . . parent, brother or sister”) and 
that the proceeds escheated to the 


National Service Life Insurance 


Fund. This interpretation was based 
on Section 602 (i) of the Act [which 
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provides in part that “The right of 
any beneficiary to payment of any 
installments shall be conditioned 
upon his or her being alive to re- 
ceive such payments. No person shall 
have a vested right to any install- 
ment or installments of any such in- 
"] and Section 602 (j) 
| which enacts that “No installments 
of such insurance shall be paid to 
the heirs or legal representatives as 
such of the insured or of any bene- 
ficiary, and in the event that no per- 
son... survives to receive the insur- 
ance or any part thereof no payment 
of the unpaid installments shall be 
made... .”] 

The district court held that this 
language did not bar award of ma- 
tured but unpaid installments to 
the estates of deceased beneficiaries 
and concluded that both Bessie and 
Clara Belle were the persons who 


Surance .... 


“last bore” the relationship of par- 
ent to the insured. The district court 
awarded the installments that had 
matured during the father’s lifetime 
to his estate and divided the install- 
ments that had matured since equal- 
ly between Bessie’s estate and Clara 
Belle. Later installments were award- 
ed to Clara Belle alone. The Court 
of Appeals for the First Circuit af- 
firmed. 

Mr. Justice CLARK, speaking for 
the Supreme Court, reversed, rely- 
ing upon the literal statutory lan- 
guage and history of the Govern- 
ment’s war risk insurance programs 
during and following the two World 
Wars. The opinion pointed out 
that the War Risk Insurance Act 
of 1917 and the National Serv- 
ice Life Insurance Act of 1940 both 
closely circumscribed the class of 
permissible takers “to preclude those 
not the object of congressional con- 
cern from draining the treasury 
when hazards of war service multi- 
plied policy maturities”. After each 
war Congress liberalized the legisla- 
tion to place the insurance programs 
on more nearly a commercial foot- 
ing. From this the Court drew the 
conclusion that “Statutes enacted in 
time of war crisis narrow the range 
of beneficiaries; post-war legislation 
breadens it.” 


February, 1953 * Vol. 39 147 

















































The Court held that to distin- 
guish between installments neither 
accrued nor paid and accrued in- 
stallments for some reason not re- 
ceived by the beneficiary, as the Dis- 
trict Court had done, nullified the 
“clear import” of the statutory lan- 
guage. ‘““We conclude”, the opinion 
said, “that in this crisis legislation 
Congress, fully aware of the some- 
times inevitable delays in payment, 
preferred the occasionally harsh re- 
sult to a course of action which 
would permit funds intended for liv- 
ing members of the narrow statu- 
tory class of permissible takers to 
seep down to an enlarged class of 
sub-beneficiaries created not by the 
Act itself but by intended benefici- 
aries’ testamentary plans. Courts 
may not flout so unmistakable a 
legislative purpose, expressed in so 
clear a congressional command.” 

In holding that Clara Belle, the 
insured’s natural mother, was en- 
titled to the benefits of the policy, 
the Court relied upon the findings of 
the district court that her parental 
relationship to the insured contin- 
ued until his death, saying that that 
fact was “peculiarly within the com- 
petence” of the lower court which 
was “closer to the living facts”. In 
doing so, it rejected a contention of 
the Government that only one parent 
of each sex might contemporaneously 
meet the test imposed by the Act— 
that the “last” parent takes all, to 
the exclusion of others. It was held 
that the 1942 amendment to the 
Act, which admitted foster parents 
to the limited class of beneficiaries, 
was directed “at the inclusion of 
worthy foster parents, not the exclu- 
sion of natural parents however de- 
serving’. 

Mr, Justice Burton, joined by the 
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CuieF Jusricr, concurred in the 
Court’s opinion insofar as it held 
that no installments might be paid 
to legal representatives of the de- 
ceased beneficiaries, but dissented 
from the award to Clara Belle on 
the ground that only the father and 
the foster mother of the insured 
last bore to him the relationship of 
parents, in the meaning of the Act. 

Mr. Justice JAcKsoN, joined by 
Mr. Justice FRANKFURTER, dissented. 
They would have read the statute 
as meaning that a beneficiary's claim 
to an installment is matured and his 
rght to it perfected when the in- 
stallment becomes due and he is 
alive to receive it, whether or not he 
then actually reduces it to possession. 
The dissenting opinion concludes: 
“We would allow the estate of a 
beneficiary to recover payments that 
fall due while the beneficiary is alive 
to receive them. On this point alone 
do we dissent.” 

The case was argued by Morton 
Liftin for the petitioner, and by 
Richard H. Lee for the respondent. 


® Baumet v. United States, 344 U. 
S. 82, 97 L. ed. Ady. Ops. 74, 73 S. 
Ct. 122, 21 U. S. Law Week 4018. 
(No. 39, decided November 17, 
1952.) 

This was a companion case to 
United States v. Henning, reviewed 
above. The facts were as follows: At 
the time of the serviceman’s death 
in 1942, his National Service Life 
Insurance Policy designated his un- 
cle, John J. Peters, as the sole bene- 
ficiary. Baumet, the insured’s natu- 
ral father, challenged the wncle’s 
standing and instituted an action to 
recover the proceeds of the insur- 
ance. Before the action came to tri- 
al, the uncle died. The district court, 


in a subsequent trial found that the 
uncle and his wife, Julie Peters, had 
stood in loco parentis to the insured 
from 1938 until his death, and that 
the natural father’s conduct had 
amounted to an abandonment of his 
son. It awarded the installments that 
had matured during the uncle's life 
to Julie Peters as his personal repre- 
sentative and the installments matur- 
ing thereafter to her individually as 
the person in loco parentis who 
“last bore” the parental relation- 
ship to the insured. 

Mr. Justice CLARK, speaking for 
the Supreme Court, reversed on the 
reasoning of the Henning case, hold- 
ing that the award to the uncle’s per- 
sonal representative must fall and 
that the natural father, on the basis 
of the district court’s findings was 
not entitled to any portion of the 
proceeds. The Court awarded all 
the accrued proceeds to Julie Peters, 
as the sole survivor of those who 
“last bore” the parental relationship 
to the insured. 

Mr. Justice FRANKFURTER and Mr. 
Justice JAcKson dissented from the 
Court’s refusal to permit the bene- 
ficiaries’ estate to share in the pro- 
ceeds for the reasons stated in the 
dissenting opinion of Mr. Justice 
Jackson in the Henning case. 

Mr. Justice Doucias dissented on 
the ground that the insured’s natural 
father remained a parent no matter 
how estranged he and his son had be- 
come. He would have divided the 
proceeds of the policy between Bau- 
met and Julie Peters. 

The case was argued by Louis A. 
D’Agosto for the petitioner, by 
Thomas Thacher for the respondent 
Peters, and by Morton Liftin for the 
United States. 
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Army and Navy . . . draft classifica- 
tion ... failure of Justice Department 
hearing officer to reveal contents of 
F.B.1. report to conscientious objector 
and make it part of record violates 
Selective Service Act and voids |-A-O 
classification. 


® United States v. Nugent, C.A. 
2d, November 10, 1952, Frank, C.J. 

Defendant appealed from his local 
selective service board’s classification 
of him as I-A-O stating that he was 
a conscientious objector and could 
not accept noncombatant service. 
The Appeal Board referred his 
claim to the Department of Justice 
for inquiry and hearing pursuant to 
statute and regulations. The F.B.I. 
made an inquiry and report and 
subsequently a hearing officer held 
a hearing at which defendant ap- 
peared and was questioned. The 
hearing officer did not refer to the 
F.B.I. report or any of its contents 
at this hearing. He recommended 
that defendant's classification as 
I-A-O be continued and the Appeal 
Board voted to accept the recom- 
mendation. Defendant objected and 
was indicted for violation of the Se- 
lective Service Act. 

Section 456 (j) of the Act provides, 
in part, that the Department of Jus- 
tice, after appropriate inquiry, shall 
hold a hearing with respect to the 
character and good faith of a person 
claiming exemption as a conscien- 
tious objector and shall recommend 
to the Appeal Board whether his ob- 
jections should be sustained or not. 
The Appeal Board shall, in making 
its decision, give consideration to, 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publishing 
Company or in The United States Law 
Week. 


but shall not be bound to follow, 
the Department's recommendation. 
Part of the Regulations—32 CFR 
§1626.25—provides that the regis- 
trant shall have an opportunity to be 
heard at the Department’s hearings. 

Judge Frank, writing the Court's 
opinion, held that under the Act 
the F.B.I. report should have been 
revealed to defendant for him to 
answer or refute and then made a 
part of the record and gone forward 
in its entirety to the Appeal Board 
to evaluate, Reliance was placed on 
Judge Hincks’ opinion in United 
States v. 
where it was held that §456(j) re- 
quires that an investigative report 
be made a part of the conscientious 
objector’s record “for consideration 
by all directly concerned with the 
classification”. Judge Hincks said 
that since the registrant had already 
had an opportunity before the draft 
board to put everything he desired 
into the record there would be “no 
point” in notifying him to appear in 
the departmental hearing just to put 
in more evidence. The opinion said 
that “the only useful purpose of no- 
tice at that stage was to give the reg- 
istrant opportunity to meet the 
contents of the report”. 

Nevertheless, the Court in the in- 
stant case stressed that it was not de- 
ciding whether, if the statute re- 
quired that an investigative report 
should nct be disclosed, it would be 
unconstitutional. 


Geyer, — F. Supp. — , 


Bankruptcy 


Under the Uniform Trust Re- 
ceipts Act, a finance company could 
not reclaim from a bankrupt buyer 
certain refrigerators on the ground 
that they held valid security liens 
thereon when the particular articles 
were not designated in the trust re- 
ceipts held by the finance company. 
The court declared that the result 


reached was not affected by any agree- 
ment between the finance company 
and the bankrupt, requiring the 
bankrupt to hold any substituted 
goods as secured to the finance com- 
pany by the trust receipts. In re Yost, 
U.S.D.C. Md., (Chesnut, J.) 107 F. 
Supp. 432. 


Cemeteries 


The right of action for the dese- 
cration of the graves of ancestors 
rests on a blood relationship to a 
deceased person and those who may 
assert the right of action are those 
who would take under the statutes of 
distribution, but they are to be as- 
certained as of the date the cause of 
action arose. That was the answer 
of the Supreme Court of North Caro- 
lina to this novel question. The court 
went on to say that the great-grand- 
children were entitled to assert the 
right of action against the defendant 
who had allegedly destroyed the 
graves and exposed the remains of 
plaintiff's ancestors by leveling a hill 
on which the graves were located 
and by reinterring the remains in 
another place in such a way that the 
graves could not be identified. King 
v. Smith, N. Car. (Barnhill, J.) 72 
S. E. 2d 425. 


Constitutional Law . . . gasoline price 
signs . . . California statute requiring 
gasoline stations to display total price 
and grade of gasoline in lettering as 
large as other lettering on signs held 
constitutional as bearing substantial re- 
lation to protection of public welfare. 


® Serve Yourself Gasoline Stations 
Assn., Inc., et al. v. A. A. Brock, et al., 
Cal. Sup. Ct, October 31, 1952, 
Spence, J. (Digested in 21 U.S. Law 
Week 2247, November 25, 1952). 
Plaintiffs, owners of self-service 
gasoline stations, appealed from a 
judgment declaring constitutional 
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certain sections of a California 
statute requiring price signs on or 
near gasoline stations to set forth in 
lettering as large as other lettering 
thereon the tax, grade and total 
price of the gasoline. Signs using 
the words “save”, “discount”, “off”, 
“less” or similar words are consider- 
ed price signs. Plaintiffs contended 
that the statute was an improper 
exercise of the police power and de- 
prived them of their property with- 
out due process of law. 

The Court sustained the statute's 
validity, saying that the legislature’s 
primary purpose was to prevent mis- 
leading advertising—a proper subject 
for exercise of the police power. The 
Court noted that when a motorist 
sees a sign stating “Save 5” or “5 Off” 
he can reasonably assume that he will 
save 5 cents per gallon of gasoline, 
but the signs employed by plaintiffs 
often said “Save 5” followed by small 
lettered words “cents”, “‘ways’’ or 
“minutes”. The opinion remarked 
that although the right to advertise 
is a property right the requirement 
of full disclosure is a reasonable 
method of regulating gasoline adver- 
tising and such requirement has a 
substantial relation to protection of 
the public welfare. 

Cases such as Levy v. City of Pon- 
tiac, 33i Mich. 100, were distin- 
guished by noting that there the 
legislature prohibited gasoline sta- 
tions from price advertising by signs 
which would be large enough for a 
passing motorist to see. Here, the 
Court said, the legislature had en- 
couraged effective advertising by es- 
tablishing minimum requirements as 
to size of lettering, thus making it 
more certain that the passing motor- 
ist could read them. “The ultimate 
right to advertise price is unaf- 
fected”, the Court stated. The Court 
also distinguished the decision in 
Williams vy. Standard Oil Co., 278 
U.S. 235, where it was held that a 
state could not fix the price of gaso- 
line because the business of selling 
gasoline is not one “affected with a 
public interest”. The statute here 
considered, the opinion said, did not 
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deal with price-fixing and so the 
Williams case is not controlling. 
Corporations 

A New York corporation discov- 
ered recently that an amendment of 
the corporate charter may have an 
effect on corporate by-laws which was 
not originally foreseen. In this in- 
stance an amendment of the char- 
ter was adopted which provided for 
a system of cumulative voting for 
the election of directors. A New 
York court declared that the charter 
amendment also had the effect of 
invalidating an existing corporate 
by-law which allowed a majority of 
the stockholders to remove a director 
without cause. As a consequence, an 
election by which a majority of the 
stockholders had removed one di- 
rector without cause and replaced 
him with another was declared inval- 
id. In re Rogers Imports, (Schwartz, 
J.) 116 N.Y.S. 2d 106. 


Corporations . . . stockholders’ suits 
. . - minority stockholders’ suit to com- 
pel dividend declaration is action “in 
the right of the corporation" and stock- 
holder musi post security for costs as 
required by New York General Cor- 


poration Law. 


® Gordon v. Elliman, et al. and Ho- 
tel Barbizon, Inc., N.Y. Sup. Ct. 
App. Div., First Dept., November 12, 
1952, Peck, P.J., 116 N.Y.S. 2d 671. 
The question presented in_ this 
case was whether an action by a 
minority stockholder against a cor- 
poration and its directors to compel 
the declaration of a dividend is an 
action “in the right of the corpora- 
tion” requiring the stockholder, un- 
der §61-b of the New York General 
Corporation Law, to give security 
for the expenses which might be 
incurred by the corporation in de- 
fending the action. Because the Court 
believed that “More fundamental 
thinking is required” than the mere 
use of the words “representative” 
action and “derivative” action, it 
analyzed the problem in terms of 
whether the stockholders or corpora- 
tion would be benefited by a divi- 
dend declaration. Finding that such 


a declaration may be for the benefit 
of the corporation as well as for the 
benefit of the stockholders, it held 
that the instant action was “in the 
right of the corporation”. In the 
Court’s view, it is not always true, 
as plaintilt argued, that it is to the 
interest of the stockholders to have 
dividends paid and to the interest 
of the corporation not to pay them. 
Rather, it pointed out that the in- 
erests of the stockholders and the cor- 
poration in the matter of dividends 
are the same, namely, “in adopting 
a balanced dividend policy which 
will assure the corporation of its 
financial needs and assure the stock- 
holders of disbursement to them of 
earnings in excess of those needs”. 
To support its conclusion, the 
Court noted that the complaint in 
the present action alleged that with- 
holding the dividend might injure 
the corporation by subjecting it to 
a heavy tax penalty under §102 of 
the Internal Revenue Code. The 
Court concluded that this was essen- 
tially a complaint against the direc- 
tors of the corporation for mismanag- 
ing corporate affairs, and, such an 
action, it said, is “classically” in the 
right of the corporation. 


Courts . . . testimony in pretrial exam- 
ination may be recorded on mechanical 
device in New York. 


® Gotthelf v. Hillcrest Lumber Co., 
Inc., et al., N.Y. Sup. Ct., App. Div., 
First Dept., November 25, 1952, 
Peck, P.J. 

The question in this case was 
whether a mechanical recording de- 
vice may be used to record testi- 
mony given at a pretrial examina- 
tion. Rule 129 of the New York 
Rules of Civil Practice provides that 
an oral examination by deposition 
shall be conducted in the same man- 
ner as on a trial. It was contended 
that this rule requires the use of a 
stenographer. 

The Court said that the use of re- 
cording machines is a “desirable in- 
novation” i:: this kind of proceeding 
and, as a matter of principle, record- 
ing devices should be permitted in 
pretrial examinations. The opinion 
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declared that Rule 129 means merely 
that “the traditional question and 
answer form of examination shall 
be employed” and does not relate 
to the mechanics of recording the 
testimony. Also, it noted that the 
provisions of §290 et seq. of the Ju- 
diciary Law, relating to court ste- 
nographers, are not applicable to 
pretrial examinations. The Court 
stated that, in view of the extended 
use of examinations before trial and 
the shortage of competent stenog- 
raphers, it is understandable that 
members of the Bar should look for 
a reliable mechanical substitute. 


Justices Cohn and Breitel con- 
curred with Presiding Justice Peck. 

Justices Dore and Callahan dis- 
sented, They said that the use of a 
recording machine would indicate 
that the examination was not con- 
ducted in the manner provided for 
in Rule 129. 


Crimes . . . appeals . . . order sup- 
pressing evidence in federal criminal 
case held appealable as “final deci- 
sion"’ since order has irreparable ef- 
fect on the rights of the parties and is 
not an ingredient of the cause of ac- 
tion. 


® United States v. Cefaratti, C.A.- 
D.C., November 6, 1952, Edgerton, 
C.]. 

The District Court granted a mo- 
tion to suppress evidence seized with- 
out a warrant by the Government on 
the ground that the search and seiz- 
ure were illegal. Since this left no 
substantial evidence in support of 
the Government's indictment there 
would “necessarily” have been an 
acquittal if the Government had 
gone to trial. The Government ap- 
pealed from the order suppressing 
the evidence and the Court re- 
versed, holding that the search and 
seizure were legal and the order was 
appealable. 

The Court said that an order sup- 
pressing evidence is a “final deci- 
sion” within the meaning of §1291 
of the Judicial Code which provides: 
“The courts of appeals shall have ju- 
risdiction of appeals from all final 


decisions of the district courts of the 
United States... .”” The Court noted 
that the Supreme Court in Cohen v. 
Beneficial Industrial Loan Corp., 337 
U.S. 541, upheld an appeal from an 
order entered in a pending suit deny- 
ing a motion by the defendant to re- 
quire the plaintiff to post an indem- 
nity bond before proceeding with the 
suit. The Supreme Court said that 
the order would have “a final and 
irreparable effect on the rights of 
the parties” and is “a final disposi- 
tion of a claimed right which is not 
an ingredient of the cause of action 
and does not require consideration 
with it”. Also, in Swift & Co. v. Com- 
pania Caribe, 339 U.S. 684, the Su- 
preme Court held appealable an 
order vacating the libellants’ attach- 
ment of a ship while a libel in per- 
sonam. was pending. The present 
Court was of the opinion that the 
Cohen and Swift cases establish the 
principle that “An order that does 
not ‘terminate an action’ but is, on 
the contrary, made in the course of 
an action, has the finality that §1291 
requires for appeal if (1) it has ‘a 
final and irreparable effect on the 
rights of the parties’, being ‘a final 
disposition of a claimed right’; (2) 
it is ‘too important to be denied re- 
view’; and (3) the claimed right ‘is 
not an ingredient of the cause of 
action and does not require consid- 
eration with it’”. That principle, 
the Court believed, was applicable to 
this case since the Government would 
have had no appeal from an acquittal 
because of the rule against double 
jeopardy. 

Judge Stephens dissented, contend- 
ing that the order was not final, but 
interlocutory and was not an inde- 
pendent proceeding but a part of 
the criminal proceeding itself. 


Evidence 


A California court has declared 
that in a manslaughter prosecution 
it was prejudicial error to admit 
evidence of intoxication obtained 
through the use of a blood alcohol 
test made on a blood sample taken 
from an unconscious motorist for 
the purpose of typing the blood for 
a transfusion. In so ruling the court 
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called attention to the decision of the 
United States Supreme Court in 
Rochin v. California, 72 S. Ct. 205. 
In the Rochin case the Supreme 
Court condemned as a denial of due 
process the use of a stomach pump to 
extract morphine capsules swallowed 
by the accused and the use of evi- 
dence so obtained to secure a con- 
viction. People v. Haeussler, Cal., 
(Doran, J.) 248 P. 2d 434. 


Federal Trade Commission . . . FTC 
order requiring petitioners who locate 
delinquent debtors through use of mail 
‘skip tracer’ to cease using deceptive 
means. 


® Bennett, d/b/a National Service 
Bureau v. Federal Trade Commis- 
sion, C.A.D.C., November 28, 1952, 
Edgerton, C.]. 

This was a petition to set aside a 
cease and desist order of the Federal 
Trade Commission. Petitioners, op- 
erating under the name “The Na- 
tional Service Bureau”, were in the 
business of locating delinquent debt- 
ors by a mail “skip tracer”. The form 
letter, headed “The National Serv- 
ice Bureau Washington, D.C.”, said 
“If you will fill in the inclosed 
blank giving the requested informa- 
tion we will forward you a check for 
a small cum of money deposited with 
us for you for that purpose.” 
The requested information included, 
among other things, name, address, 
occupation, employer’s name and 
bank. Those debtors who replied re- 
ceived checks for ten cents. The 
Commission found that petitioners 
were using unfair and deceptive 
practices in commerce and ordered 
them to cease (1) using the name 
“The National Service Bureau” or 
other words which might imply that 
they are connected with the United 
States Government, (2) representing 
that money had been deposited to 
the credit of the persons questioned 
unless the amount is expressly stated 
and (3) using any forms or other 
materials not clearly stating that the 
information is to be used for credit 
purposes. 

The Court held the Commission’s 
order valid and ordered it enforced. 
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It said that the “fraudulent nature” 
of the business is proved by its re- 
sults since out of about 2,100 letters 
sent debtors weekly, about 700 re- 
plied, all of them being debtors who 
had failed to reply to letters from 
their creditors. The opinion stated: 
“It would be fantastic to suggest that 
one delinquent and previously un- 
responsive debtor out of three would 
reply if he thought he was furnish- 
ing information to his creditor for a 
net return, if any, of less than ten 
cents. There can be no reasonable 
doubt . . . that if [petitioners] used 
the words ‘ten cents’ they would get 
few replies. Their letter succeeds in 
conveying the false impression it 
must convey in order to achieve its 
purpose.” 


Labor Law . . . National Labor Rela- 
tions Act . . . National Labor Rela- 
tions Board's ruling that television sta- 
tion's discharge of employees who dis- 
tributed handbills criticizing the sta- 
tion's facilities was justified as ‘inde- 
fensible’"’ concerted activity, not pro- 
tected by §7 of the Act, reversed on 
ground that only “unlawful” activity 
is unprotected, 


® Local Union No. 1229, Interna- 
tional Brotherhood of Electrical 
Workers v. National Labor Rela- 
tions Board, C.A.D.C., November 20, 
1952, Bazelon, C.]. 

Employees of a television broad- 
casting company were discharged 
for distributing a handbill criticizing 
the company’s technical facilities 
and programs. In a complaint filed 
with the National Labor Relations 
Board the employees contended that 
the distribution of the handbills was 
a concerted activity protected by §7 
of the National Labor Relations Act 
and that the discharges were an un- 
fair labor practice. However, the 
Board denied protection under §7, 
saying that the use of the handbill 
was as “indefensible” as an act of 
physical sabotage. 

Reversing the Board’s decision, 
the Court held that only “unlawful” 
concerted activity may be excluded 
from the Act’s protective ambit and 
“unlawful” activities are only those 
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which contravene either “ (a) specific 
provisions or basic policies of the 
Act or of related federal statutes, or 
(b) specific rules of other federal or 
local law that are not incompatible 
with the Board’s governing statute”. 
The Court said that the Board had 
not applied the correct rule because 
instead of determining the legality 
or illegality of the employees’ activ- 
ity it had only found that the dis- 
tribution of the handbills was “in- 
defensible”. The case was remanded 
to the Board for a specific finding as 
to the “unlawfulness” of the activity. 
Labor Relations 

What happens to an employee’s 
seniority rights guaranteed by a col- 
lective bargaining agreement when 
the employer sells and transfers the 
business prior to the termination of 
the collective bargaining contract? 
When confronted with that question 
the Supreme Court of Washington 
declared that as the business was sold 
and transferred seniority in employ- 
ment no longer existed and while 
seniority was a property right while 
the employer was a going concern, 
upon the termination of the business 
it was no longer a tangible thing, 
the loss of which could be measured 
in terms of money. Wagner v. Puget 
Sound Power & Light Co., Wash., 
(Grady, J.) 248 P. 2d 1084. 


Libel and Slander . . . privilege . 
newspaper's publication of defama- 
tory statement made to United States 
Attorney by person charging theft held 
not qualifiedly privileged since no ju- 
dicial action on the matter had as yet 
been taken. 


® Pittsburgh Courier Publishing Co., 
Inc. v. Lubore, C.A.D.C., November 
20, 1952, Edgerton, C.J. 

Defendant newspaper appealed 
from a judgment for plaintiff in a 
libel suit. Plaintiff was a police de- 
tective “of good repute” but, under a 
headline “Claims Cop Took $1,225” 
the newspaper published a story stat- 
ing that a Miss Roxie Henry saw 
plaintiff take money from her 
clothes closet. Miss Henry’s charge 
had been made to a United States 
Attorney, and, after having been re- 


duced to affidavit form, was given 
to defendant newspaper. Defendant 
newspaper claimed that, although 
the charge was not true, its story was 
privileged, like a report of judicial 
proceedings. However, the Court 
affirmed the judgment on the basis 
of its decision in Washington Times 
Co. v. Bonner, 86 F. 2d 836, which 
held that a qualified privilege to 
publish reports of judicial proceed- 
ings does not arise until there has 
been official action by a magistrate 
or court. The opinion noted that 
Campbell v. New York Evening Post, 
245 N.Y. 320, extended the privilege 
to cover reports of charges made in 
pleadings that have been filed in 
court but not officially acted upon. 
However, it believed that although 
the Campbell case “has had some 
following” few, if any courts, would 
extend the privilege to cover reports 
of charges made, without results, to 
a policeman or a prosecutor. 


Securities and Exchange Commission 
... Securities Act of 1933 . . . manu- 
facturer’s annual offerings of stock to 
selected key employees held not a 
public offering subject to registration 
requirement of Act. 


® Securities and Exchange Commis- 
sion Vv. Ralston Purina Co., C.A. 8th, 
November 21, 1952, Sanborn, C.J. 

The Securities and Exchange Com- 
mission appealed from a_ District 
Court judgment dismissing an ac- 
tion it had brought against a large 
feed and cereal manufacturer to en- 
join it from offering to sell a limited 
quantity of its common stock to 
selected key employees without filing 
a registration statement as required 
by §5(a) of the Securities Act of 1933, 
15 USC §77(a). The company denied 
that it had made a public offering 
and argued that it came within §4 (1) 
of the Act which exempts “transac- 
tions by an issuer not involving any 
public offering”. 

Affirming the District Court's 
judgment, the Court said that it 
could see “virtually no possibility” 
that a continuation of the offerings 
would frustrate the remedial purpose 
of the Act to prevent frauds in the 





sal 
de 
off 
the 
fac 
siz 
th 
ma 


m« 
ab 
int 
the 
ho! 
to 
tha 
the 
the 
for 
ant 
bec 
the 

wel 

Stor 

Col 

ten 

ap 


nul 

















































C2 4“ 
* o 


aT & 


ao foe 6 


i) 


(ar) 


— 
‘ — 


ry 





sale of securities. Congress had not 
defined what constitutes a “public 
offering” and so the Court decided 
the question largely upon the precise 
facts involved. The opinion empha- 
sized several factors, among them 
that the company’s offerings were 
made to a select group of employees 
who were considered worthy of pro- 
motion and for the purpose of en- 
abling them to secure proprietary 
interests in the company. Most of 
these employees were already stock- 
holders when the offering was made 
to them. The Court did not believe 
that its ruling was inconsistent with 
the legislative history of the Act or 
the opinion by the Court of Appeals 
for the Ninth Circuit in Securities 
and Exchange Commission v. Sun- 
beam Mines Co., 95 F. 2d 699. Al- 
though the company’s 1951 offerings 
were about 10,000 shares of common 
stock to about 650 employees the 
Court said that Congress had not in- 
tended the exemption of §4 (1) to 
apply only to isolated sales to a 
numerically small group. 


Taxation 


A 73-year-old woman who had a 


life expectancy of 7.26 years at the 
time she erected a new building on 
a lot contended that she should be 
entitled to deduct depreciation on 
the building on the basis of her own 
life expectancy. The Court of Ap- 
peals for the Eighth Circuit disagreed 
declaring that the depreciation on 
the building was to be allowed on the 
basis of a fifty-year estimated useful 
life of the building. Penn v. Com- 
missioner of Internal Revenue, C.A. 
8, (Thomas, C.J.) 199 F. 2d 210. 


War 


No constitutional infirmity has 
been found in the Illinois Civil De- 
fense Act of 1951 which authorizes 
political subdivisions to make appro- 
priations for civil defense and to levy 
taxes for that purpose to deal with 
disasters of war affecting lives, health 
and property of residents of the state. 
The Civil Defense Act was not an 
exercise of the militia powers of the 
state but was declared to be a valid 
exercise of the police power, the 
effectuation of which was properly 
delegated to the municipalities. Peo- 
ple v. City of Chicago, Ill., (Hershey, 
J.) 108 N.E. 2d 16. 
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Further Proceedings in Cases Reported 
in This Division. 

® The following action has been 
taken in the United States Supreme 
Court: 

CERTIORARI GRANTED, December 15, 
1952: Burns v. Lovett—Army and 
Navy (38 A.B.A.J. 858; October, 
1952). 

CERTIORARI DENIED, November 24, 
1952: Kemble v. United States— 
Labor Law (38 A.B.A.]. 949; Novem- 
ber, 1952). 

AFFIRMED, December 8, 1952: 
United States v. Cardiff—Federal 
Food and Drug Act (38 A.B.A.J. 410, 
603; May, July, 1952). 

CERTIORARI Denrep, December 8, 
1952: United Brick & Clay Workers 
v. Deena Artware, Inc.—Labor Law 
(38 A.B.A.J. 950; November, 1952). 

AFFIRMED, December 22, 1952: 
Steele, et al. v. Bulova Watch Co., 
Inc.—Trade-Marks, Trade-Names 
and Unfair Competition (38 A.B.A.]. 
411, 680; May, August, 1952). 

CERTIORARI DENIED, December 22, 
1952: Austrian v. Williams, et al.— 
Bankruptcy (38 A.B.A.J. 947; No- 
vember, 1952). 





Time When Essay Must Be Submitted: 
On or before April 1, 1953. 


Subject To Be Discussed: 


Eligibility: 


Instructions: 


1140 North Dearborn Street 





ANNOUNCEMENT 
of 1953 Essay Contest Conducted by 


AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 


Amount of Prize: 


Twenty-five Hundred Dollars. 


“Guarantees of Free Speech vs. Right to Fair Trial.” 

The question contemplates the situation created by federal and state constitutional provisions on free speech that every person 
may speak, write and publish his sentiments on all subjects, being responsible for the abuse of that right, and the provisions 
that one accused of crime shall have a right to a speedy and public trial by an impartial jury. Often comments on criminal 
trials by the press, radio and television seem to jeopardize or destroy the right of the accused to a fair and impartial trial. 
Comment which creates a clear and present danger to the administration of justice constitutes contempt of court. A solution 
of the problem involves more than a definition of what constitutes contempt of court. It includes effective measures to permit 
proper comment without jeopardizing the rights of the accused. 


The contest will be open to all members of the Association in good standing, including new members elected prior to March 1, 
1953 (except previous winners, members of the Board of Governors, Officers and employees of the Association), who have paid 
their annual dues to the Association for the current fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this Contest and not previously published. Each entryman will be required to 
assign to the Association all right, title and interest in the essay submitted. 


All necessary instructions and complete information with respect to number of words, number of copies, footnotes, citations, 
and means of identification, may be secured upon request to the American Bar Association. 


AMERICAN BAR ASSOCIATION 


Chicago 10, Illinois 








February, 1953 * Vol. 39 153 


DORA ot Sage Mati 





ham trehied 


saa ian one 
Sane shee aS we 


ipo opens tn 
Eilts aeons 








Department of Legislation 


Charles B. Nutting, Editor-in-Charge 








® A wise program for the conservation of natural resources involves a reconsideration 
not only of the laws regulating their use but also the existing administrative struc- 
tures. Professor Schulz, who has recently completed a survey of conservation laws 
and practices in Pennsylvania, points out some of the difficulties encountered in draft- 


ing laws which will adequately reflect sound conservation policies. 





Some Problems in Drafting a Model Conservation Law 
by William F. Schulz, Jr. 
Professor of Law, University of Pittsburgh 


® It is as difficult to define conser- 
vation as it is to identify the ideal 
woman, and for the same reason. 
Every man has his own ideas on the 
subject, influenced by his _back- 
ground, training and personality. For- 
tunately, there are common denom- 
inators. Conservationists are agreed 
that to conserve natural resources 
does not mean to hoard; on the con- 
trary it means to use, but to use 
wisely. For renewable natural re- 
sources such as water, soil, forest and 
grass cover, fish and game, conserva- 
tion means harvesting and manage- 
ment that will supply today’s needs, 
and yet ensure freedom from want 
for future generations. This may 
sound ambitious, but is the mini- 
mum objective if we are not to starve 
our children’s children. In the field 
of nonrenewable natural resources 
such as coal and oil, the purpose of 
conservation is necessarily more lim- 
ited, being concerned with obtaining 
the highest possible use while avoid- 
ing waste. Thus conservation in- 
volves planned, intelligent and far- 
sighted use as opposed to the selfish, 
irresponsible, chaotic consumption 
that has needlessly destroyed vast 
portions of our natural wealth. 
Even assuming that “wise use” 
would be accepted as a shorthand 
definition of conservation, there 
would still remain the impossible 
task of obtaining agreement upon 
the construction to be given to the 
two words. Engineers and foresters, 
to take one of many possible ex- 
amples, do not usually concur as to 
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the best method of solving watershed 
problems such as flood control. It 
is charged that the engineers have 
been prone to build dams, whose res- 
ervoirs eventually fill up with silt 
instead of water, and, on the other 
hand, that the foresters have been 

mtent to rely, without adequate 
proof, upon the efficacy of grass and 
forest cover to prevent or retard the 
run-oli of water. 

These disagreements are inevitable 
and undoubtedly beneficial in a field 
which touches every phase of our 
individual and national existence, 
but they do not afford a helpful 
background for the legislative drafts- 
man who has the duty of preparing 
a model state conservation law, Nor 
is his lot made any easier by a devel- 
oping technology, by new knowledge 
coming almost daily from research 
centers, by an expanding industrial 
and agricultural economy, and by a 
growing national and world popula- 
tion, all of which directly affect the 
conservation of our natural resources. 

Despite the difficulties involved, 
the determination of the meaning 
and objectives of conservation is a 
necessary preliminary to drafting 
any legislation intended to provide 
the means of effectuating a program 
of resource development, rise and 
management. Many of the flaws in 
existing statutes result from a failure 
to adhere to any reasoned concept 
of conservation and conservation ob- 
jectives or a refusal to accept the 
reality of fundamental facts such as 
the interrelationship of all renew- 
able natural resources. It is not un- 


common to find in one state game 
laws that look ahead no further than 
the next hunting season, water laws 
that completely ignore the problems 
of ground water and merely prohibit 
further pollution of surface water, 
and forest laws that not only protect 
all woodlands, but also, as to state 
forests, authorize excellent forest 
management, And it is rarely indeed 
that one finds state laws in which re- 
source administration is not com- 
partmented as though each resource 
were independent of all others. 


Statesmen who foresaw the need to 
protect natural resources looked to 
the law as a means in the early days 
of our history. In 1664 Rhode Is- 
land established a closed season for 
deer. The long legal history of con- 
servation in Pennsylvania began in 
1683 with the William Penn Charter 
which granted the inhabitants “lib- 
erty to fowl and hunt”. The same 
year a bounty on wolves was estab- 
lished. From these beginnings Penn- 
sylvania’s laws dealing with natural 
resources have grown until today 
there are hundreds of statutes on the 
subject. 

Most conservation laws originally 
were devised to maintain the status 
quo or to slow down the rate of de- 
struction. Such were the laws which 
fixed bag limits, sought to control 
predators, set aside wooded tracts 
as national or state forests and pro- 
hibited pollution of «lean waters. 
The approach was negative. Then 
came an intermediate period when 
timid afhrmative steps were taken. 
Laws were passed which established 
fish hatcheries and game farms for 
restocking, provided for limited re- 
forestation, set up bonding require- 
ments to try to compel strip mine 
operators to restore the land to some 
degree, and created machinery to 
foster and aid soil conservation. In 
some states and with regard to some 
resources, there was encouraging 
progress in regaining lost ground. 
Finally we have reached the man- 
agement phase. Modern legislation 
seeks, for example, to empower and 
require game administrators so to 
control harvest and habitat as to 
maintain a desirable population level 
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through natural propagation. This 
can be accomplished only through co- 
operation with administrators of oth- 
er resources. Soil conservationists, for 
instance, must be aided in persuad- 
ing farmers to leave ground cover 
that retards water run-off and at the 
same time affords a refuge and habi- 
tat for small game and birds. Every 
renewable resource offers scores of 
examples of the current trend but 
these will serve to illustrate it. 

Consequently a modern conserva- 
tion law must, first of all, contain 
the necessary authority and induce- 
ment to provide for the planned, co- 
ordinated use and renewal of natural 
resources wherever that is possible. 
Of equal importance, it must do this 
without destroying private initiative 
or interfering unnecessarily with 
private ownership of the resources. 
The draftsman must deal with the 
emotionally involved concept of reg- 
ulation. There was little or no oppo- 
sition to federal regulation of atomic 
energy because it is clearly the best 
means of handling a source of pow- 
er which has changed all of our 
lives. Similarly, as water shortages, 
already critically acute in many 
areas, become more widespread, in- 
creasing regulation on some level of 
government will have to be accepted. 
It may well remain primarily on the 
state level, although watersheds do 
not respect state boundaries, and 
state regulation is already supple- 
mented by numerous interstate com- 
pacts. We are wisely suspicious of 
practically all government control, 
yet some is essential and the drafts- 
man must face the problem squarely, 
granting authority where authority 
is essential, offering inducements 
and furnishing assistance and advice 
where these will suffice, and attempt- 
ing to forward the education of the 
whole people regarding the problems 
of conservation. 

But employing these tools intelli- 
gently requires, among other things, 
that we know how critical the situa- 
tion is in each field. There are honest, 
well-informed people on both sides 
of the question of the regulation for 
woodlands primarily because no one 
really knows whether our present 


lack of a forest policy is placing or 
has placed us in jeopardy. If we are 
endangered, who can say it is not 
advisable to institute cutting, licens- 
ing and replanting requirements for 
private woodlands at once? This lack 
of data, or, at least, agreement on 
data, is one of the draftsman’s most 
trying problems. 

Of no less difficulty and impor- 
tance is the matter of providing for 
the integration of the conservation 
program. The problem has not been 
solved in any state, nor did the 
Hoover Commission offer an ade- 
quate plan for the Federal Govern- 
ment. On the contrary, it ignored 
the recommendations of its Task 
Force on Natural Resources, designed 
to secure a greater measure of inte- 
gration. Despite the fact that the 
unitary nature of renewable natural 
resources is now recognized, it is not 
difficult to understand this lack of 
integration. For one thing, it is very 
nearly impossible to create an ad- 
ministrative structure that will give 
reasonable assurance of producing 
co-ordinated planning and execution. 
There is overlapping whether the 
department is organized vertically 
or horizontally, and within the divi- 
sions of the department there is a 
tendency for personnel to identify 
themselves with the resource they 
administer and the people they “rep- 
resent”. This is often true, for ex- 
ample, in the cases of those who 
work in the agency having to do 
with wildlife, for they are usually 
supported by license fees paid by the 
hunters and fishermen, to whom they 
feel a sense of loyalty. Nevertheless, 
because anything that seriously af- 
fects one renewable natural resource 
has an effect upon all others, it is 
absolutely vital to integrate adminis- 
tration of these resources. To only a 
slightly less degree this is true of 
minerals due to the effect of strip 
mining and acid mine drainage upon 
soil, water and wildlife. 

Along with integration on each 
level of government there is a need 
for co-ordination of the programs 
and operations of each level. This 
may require specific statutory au- 
thorization, particularly where state 
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and federal agencies are involved. 

Although it cannot be overem- 
phasized that we must, somehow, 
achieve integration, the pressure 
groups generally oppose it. Sports- 
men, for example, are too frequently 
insistent that game and fish funds 
be spent on such things as bounties, 
game farms and fish hatcheries, re- 
stocking, and the purchase of game 
lands, not realizing that habitat im- 
provement will pay off better in good 
hunting and fishing while also con- 
ferring benefits ranging from re- 
tardation of soil erosion to flood 
control. 

This is as good a place as any to 
point out that certain federal statutes 
work, to some extent, against inte- 
gration, although they have also 
contributed significantly toward its 
achievement. These are the Pittman- 
Robertson and the Dingell-Johnson 
Acts, under both of which federal 
money is paid to states for game and 
fish research, habitat improvement 
and other aspects of game and fish 
management, on conditions which 
include 2 requirement that the state 
maintain a separate fund for hunt- 
ing and fishing license fees. Thus, 
if the modern conservation law 
creates a Department of Conserva- 
tion, as all of them have, it is im- 
possible to set up a single depart- 
mental fund and still receive the 
large contributions paid under these 
Acts. This may appear to be a minor 
matter, for fish and game funds have 
given such agencies as the Pennsyl- 
vania Fish and Game Commissions 
invaluable freedom from the politi- 
cal control inseparable from depend- 
ence on appropriations, but there 
is much to be said for the elasticity 
of a single departmental fund that 
can be spent wherever it will do the 
greatest general good. 


It is obvious in this situation that 
state legislation must be made to 
meet the requirements set up by the 
federal laws if the state is to have 
the benefit of the assistance they pro- 
vide. It may be less obvious but 
equally true that some constitu- 
tional, statutory or case law of the 
state necessitates careful and precise 
drafting of the statute purporting 
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to empower state officials to co-oper- 
ate in joint projects of the federal 
and state governments. There are a 
number of possible pitfalls that 
might be cited, but perhaps the most 
common is that of stating a standard, 
wherever authority is granted to 
administrators, sufficient to avoid a 
violation of the doctrine of the sepa- 
ration of powers. 

Ideally, the laws of the state which 
in any way affect conservation should 
be compared and analyzed before 
new and comprehensive conserva- 
tion legislation is drafted, but un- 
fortunately this is a monumental un- 
dertaking in itself because these 
laws are scattered throughout the 
statute books except in states such 
as Ohio where the legislation is al- 
most entirely of recent adoption or 
Pennsylvania where such a study has 
been completed. 

An early tendency to overlook the 
recreation potential in the adminis- 
tration of natural resources is grad- 
ually being corrected in many states, 
but it will still be slighted if it is not 
covered in adequate detail in the 
statute. Roadside rests do not com- 
pare with flood control in any con- 
servation program, but the thon- 
sands who have used the numerous 
and excellent roadside rests in Ohio 
testify that they give a large return 
on a comparatively small investment. 
Moreover, they have secondary bene- 
fits in many cases, as, for instance, 
in affording game cover. Neverthe- 
less, the experience in Pennsylvania, 
where sixty-seven have been author- 
ized but only fourteen established, 
proves that the legislation must be 
drafted with care. 

In many of the most important 
respects it is a greater problem to 
integrate education in the conserva- 
tion program. Almost every agency 
has its own educational or public 
relations division, but the best hope 
for the realization of the objectives 
of conservation is to teach the needs 
and means in the public school sys- 
tem, and this, in turn, necessitates 
changes and improvements in teach- 
er training in the normal schools, 
colleges and universities. How is this 
to be done, when it is apparent that 
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the state department of education or 
public instruction cannot be incor- 
porated into the conservation de- 
partment? Similar problems of co- 
ordination, co-operation or integra- 
tion exist in connection with the 
activities of many other state de- 
partments, including the department 
of commerce, which may have the 
duty of promoting the exploitation 
of the state’s natural resources. 

In all legislation there is the ques- 
tion of sanctions. Pennsylvania still 
has on its statute books ancient laws 
that would have protected the Com- 
monwealth’s streams from much of 
their pollution had they contained 
adequate sanctions—or had they been 
enforced. :\nother common example 
is found in the strip mining laws 
which fail to require a bond ade- 
quate to cover the cost of restoring 
stripped land. Quite naturally, strip 
miners simply forfeit the bond rather 
than pay the larger cost of restora- 
tion. There is a limit to the size of 
the bond that should be required, 
but a more effective method of en- 
forcement in this situation is to re- 
fuse to license new operations of 
any strip mine operator who has for- 
feited his bond. 

Financing a state conservation 
agency invariably raises the question 
of reserving the revenues received 
from such sources as hunting, fishing 
and other license fees, sale of timber 
from state lands, and fines imposed 
for the violation of conservation 
laws for the exclusive use of the 
agency. A special fund or funds of 
this kind helps to free the agency 
from political control, but only 
when it is adequate to furnish all 
the financial requirements. Until 
state forests have had more time to 
grow, they will not return enough 
revenue to support the forest agency. 
During the period when appropria- 
tions must be sought to supplement 
ear-marked revenue the politicians 
can still drive their hard bargains. 
Moreover, there is evidence that de- 
partments with “independent in- 
comes” receive little sympathy when 
requesting appropriations. 

A little-appreciated but significant 
provision that should appear in 


every conservation law is one making 
it mandatory that the agency estab- 
lish a system of record-keeping 
that will preserve for the use of ad- 
ministrators and researchers the in- 
formation needed to guide later 
policy-making. The Pennsylvania 
Game Commission has an asset of 
incalculable value to the whole na- 
tion in its records because of the 
continuity with which they have 
been kept. 

The substantive portions of a mod- 
el conservation code become almost 
impossibly complex because of the 
vast differences in the various sec- 
tions of our country. The water law 
of the West is quite different from 
that in the East. The grazing prob- 
lem which plagues the West is non- 
existent in the East. These differ- 
ences in climate, resources, law and 
economies are reflected in the exist- 
ing conservation statutes of the states, 
and would seriously complicate the 
drafting of many sections of a model 
or uniform act. 

There are some areas of the law 
which directly or indirectly bear up- 
on the conservation of natural re- 
sources which have not been sufh- 
ciently explored. Instances that may 
be cited include the relation of land 
tenure laws to the management of 
natural resources, the use of cove- 
nants running with the land to com- 
pel proper land use by subsequent 
owners, and zoning for conservation. 
In fact, the legal devices available 
to the conservationist may be more 
numerous than we now realize and 
certainly the use of trusts can be 
expanded. On the other hand, the 
legal and economic obstructions to 
the wise use of our natural resources 
have never been clearly identified 
and studied. Further investigations 
along these lines by our universities 
and law schools would certainly con- 
tribute to the drafting of improved 
conservation legislation, and to all 
aspects of a conservation program. 

None of these problems is unique. 
Conservation simply affords a new 
setting for many of them, but the 
stakes in conservation are far great- 
er than they are in most fields of 
legislation. 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 





Some Tax Dangers in Transferring Property to a Corporation 


® Recent Revenue Acts have placed 
important limitations on the advan- 
tages of operating in the corporate 
business form. For example, collaps- 
ible corporations may not be used 
to produce capital gain for their 
stockholders; individuals may not 
convert the appreciation in value of 
their depreciable business property 
into capital gain by selling the prop- 
erty to a controlled corporation, 
etc, 

However, these relatively recent 
and widely publicized statutory 
changes should not obscure the less 
dramatic but equally real dangers 
which come from a tightening up in 
the Treasury Department’s interpre- 
tation of long-standing Internal Rev- 
enue Code provisions. Some of the 
more common pitfalls arising in set- 
ting up the capital structure of a 
corporation are spotlighted by a 
number of cases now pending in the 
Tax Court. 

First, there are dangers for a busi- 
nessman who considers the incor- 
poration of his individual proprie- 
torship or partnership operation to 
be an opportunity for bringing his 
sons or other relatives into part own- 
ership. Suppose Mr. Smith owns a 
piece of property which cost him 
$20,000 but is currently worth $200,- 
000. He decides to put it into a cor- 
poration which he will organize. 
Normally, his transfer of the proper- 
ty to the corporation in exchange for 
all of its stock would be a nontax- 
able transaction. I.R.C. Section 112- 
(b) (5). However, Mr. Smith also 
feels that the time has come to give 
his children a 25 per cenit interest in 
the property. He therefore takes on- 


ly 75 per cent of the corporation's 
shares in exchange for his property 
and has the other 25 per cent issued 
to his children. But that step con- 
verts the otherwise nontaxable in- 
corporation into a taxable transac- 
tion. The reason for this unfortu- 
nate result is that Mr. Smith has 
failed to retain the 80 per cent con- 
trol required by law if the incorpo- 
ration transfer is to qualify as tax- 
free. I.R.C. Section 112 (h). Further- 
more, if the property transferred 
should be a going business, any gain 
on the inventory would be taxed as 
ordinary income rather than capital 
gain. There is also the risk that the 
Treasury Department might find 
good will in the business and there- 
by increase the taxable gain. 

Does this mean, then, that Mr. 
Smith is powerless to achieve his ob 
jective without paying a capital gain 
tax as the price? Not necessarily. 
For example, he might give his chil- 
dren a 25 per cent interest in the 
property itself, before the incorpo- 
ration transfer. They could all then 
join in the transfer to the corpora- 
tion and the technical requirements 
of Sections [12(b)(5) and 112 (h) 
would be met. Or, Mr. Smith might 
take all the stock in the incorpora- 
tion transfer himself and then wait 
until some later date to give his 
children the shares. However, he 
should wait a sufficient period of 
time to show that the incorporation 
and the gift are not part of a precon- 
ceived plan to have the stock redis- 
tributed to others. 

Another tax hazard connected 
with incorporation stems from the 
use of both debt and equity capital 





in the corporate structure. Most 
well-informed businessmen have by 
now been alerted to the dangers of 
“thin” incorporations. They realize 
that the so-called debt, when issued 
in excessive amounts, may ultimate- 
ly be considered as the equivalent of 
an equity investment, thereby result- 
ing in disallowance of “interest” 
payments, etc. 

But even where the “thin incor- 
poration” is avoided, there is anoth- 
er danger in organizing the corpora- 
tion partly with loans. The Treasury 
Depariment may treat the incorpo- 
ration as a taxable transfer if the 
obligations which represent the debt 
do not qualify technically as “secur- 
ities”. The Code specifically limits 
nonrecognition of gain upon an in- 
corporation to those situations in 
which the incorporators transfer 
property to the corporation “solely 
in exchange for stock or securities 
in such corporation”. I.R.C. Section 
112 (b) (5). 

In connection with a somewhat 
similar requirement for nontaxable 
“reorganization” exchanges, it has 
been fairly well settled that short- 
term notes and bonds will not qual- 
ify as securities. But, interestingly 
enough, there has hitherto been lit- 
tle litigation on this point in regard 
to incorporation transfers. In 1941, 
the Court of Appeals for the Second 
Circuit faced this problem where a 
corporation issued capital stock with 
a par value of $15,000 and an unse- 
cured two-year promissory note for 
$300,000 in exchange for property. 
The court held that the note was 
not a security, citing as authority 
numerous cases which had been de- 
cided with respect to reorganization 
transfers. Lloyd-Smith v. Commis- 
sioner, 116 F. 2d 642 (2d Cir., 1941). 
Apart from this case, there is little 
else on point. 

The Treasury Department is ap- 
parently prepared to press the issue 
from now on. In one Tax Court case, 
it claimed that an incorporation 
transfer was taxable where the trans- 
feror received in exchange for his 
property about $600,000 in stock 
and $100,000 in the form of a $ per 
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cent unsecured demand note. The 
Tax Court was able to reach a deci- 
sion without ruling on whether the 
demand note was a “security”. M7- 
chael Berbiglia, 10 T.C.M. 413 
(1951). However, a pending Tax 
Couri case raises the same issue, in- 
dicating that the Treasury Depart- 
ment is now on the lookout for this 
situation. 

In view of this risk, any debt in 
the original capital structure of a 
corporation should be represented, 
if possible, by long-term notes or 
bonds with at least a ten-year ma- 
turity period. It would seem from an 
analysis of the decisions dealing 
with reorganizations that an obliga- 
tion with a ten-year maturity period 
would probably meet the concept of 
a long-term “security”. 

A third danger is often found af- 
ter a family-owned corporation has 
been organized. Suppose the major 
stockholder makes a contribution to 
the capital of the corporation. By 
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them to serve clients with requisite 
competence. Such instruction should 
be on the intensive, practice level. 
Generally the instructors should 
themselves be practicing lawyers ac- 
tively engaged in the special field. 
This is continuing education of 
the Bar. It affords the lawyer the 
only fair chance to acquire knowl- 
edge which will permit him to spe- 
cialize in a chosen field, unless, of 
course, he is trained by his own law 
firm. Such training can be given with 
great effectiveness in established 
courses sponsored by law schools and 
legal centers serving particular re- 
gions. The courses can be tailored to 
meet the needs of the Bar. Usually 
they are given at night so there is 
no conflict with a busy lawyer’s office 
hours. The courses can be of long 
or short duration. They are not nec- 
essarily part of any graduate program 
and the lawyers taking them need not 
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doing so, he also increases the value 
of the shares of the other stockhold- 
ers. The Treasury Department will 
therefore argue that the contributor 
has made a taxable gift. The real 
rub comes in the contention that the 
entire contribution constitutes the 
amount of the gift subject to tax, re- 
gardless of the extent of the contrib- 
utor’s own stockholdings. In Frank 
B. Thompson, 42 B.T.A. 121 (1940), 
remanded pursuant to stipulation 
(6th Cir., 1942), the taxpayer who 
made the contribution owned half 
the stock while his wife and four 
children owned the other half. Tax- 
payer was apparently held to be sub- 
ject to a gift tax upon his entire con- 
tr bution on the theory that the con- 
tribution was to be treated as a gift 
to the corporation. Consequently, 
it was further held that only a single 
gift tax exclusion was allowed. This 
decision seems questionable, for a 
stockholder making a contribution 
to capital would hardly seem to be 


be candidates for advanced degrees. 
They are not “refresher” courses. 
They are intensive studies of highly 
technical and specialized legal sub- 
jects. 

In thus providing for continuing 
legal education, the Bar and the law 
school co-operating in the project 
do more than benefit lawyers who 
have an ambition for greater knowl- 
edge. They benefit principally the 
public in that the lawyers to whom 
problems are taken in special fields 
have superior competence. As these 
specialists develop in the law, they 
are being recognized by lawyers and 
by the public, and, to an increasing 
extent, technical problems will be 
referred to technical legal experts 
for solution. 

No, legal education cannot in our 
day stop with the LL.B. That is the 
minimum. Really it is the beginning. 
It has always been so, because the 
great lawyer is a constant student of 
the law. But law self-taught, out of 


benefiting other stockholders ex- 
cept to the extent of their propor- 
tionate shareholdings. There is a 
proportionate benefit to the contrib- 
uting stockholder himself which 
should not be taxed. Cf. Robert H. 
Scanlon, 42 B.T.A. 997 (1940) (sole 
stockholder). Nevertheless, there is a 
pending Tax Court case wherein 
the Treasury Department is seeking 
to apply the same single gift, single 
exclusion rule as was applied in the 
Thompson case. 


To minimize this danger, the tax- 
payer might first make cash gifts to 
the other stockholders and then have 
them join with him in making con- 
tributions to the corporation which 
would be in proportion to stock- 
holdings. It is worth some time and 
effort to avoid the many uncertain- 
ties as to tax consequences which 
arise whenever capital contributions 
are not made in proportion to stock- 
holdings. 


Contributed by Committee Member leon Gold. 


advance sheets and legal services, is 
a far cry from law taught in the 
seminar by an outstanding authority 
in the field. That is the real service 
of the program for continuing edu- 
cation of the Bar. It is a service 
which good law schools and the or- 
ganized Bar should perform co-oper- 
atively. 

The Special Committee author- 
ized by the Board of Governors is 
composed of Laird Bell, of Chicago, 
Chairman; Harrison ‘Tweed, of New 
York; Dean Erwin N. Griswold, of 
Harvard Law School; Thomas F. 
McDonald, of St. Louis; Charles 
B. Nutting, of Pittsburgh; Charles 
W. Joiner, of Michigan Law School 
and Burt J. Thompson of Forest 
City, Iowa. The personnel represent 
the practicing lawyers, law schools, 
American Law Institute, Section of 
Legal Education and Junior Bar 
Conference. I am sure the committee 
would appreciate constructive sug- 
gestions, 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Editor-in-Charge 








France v. the United States: The World Court's Decision 


® On August 27, 1952, the Inter- 
national Court of Justice at The 
Hague handed down its judgment in 
the case between France and the 
United States concerning the treaty 
rights of American nationals in the 
French Zone of Morocco. Thus was 
concluded the first proceeding before 
the Court in which the United States 
appeared as a party litigant. The re- 
sult favored the United States on 
some points and France on others. 

The case was instituted on Octo- 
ber 28, 1950, by a French application 
invoking the previous acceptance by 
both France and the United States 
of the compulsory jurisdiction of the 
Court in certain classes of cases, of 
which this was not disputed to be 
one.! Subsequently various written 
proceedings were had, culminating 
in oral arguments before the Court 
(eleven judges sitting) from July 15 
to July 26, 1952. Adrian S. Fisher, 
Legal Adviser of the Department of 
State, appeared as agent for the 
United States, and André Gros, Legal 
Adviser to the Foreign Ministry, ap- 
peared as agent for France. 

The situation out of which the 
case arose resulted primarily from a 
dahir or decree promulgated by the 
French Resident General in Morocco 
on December 30, 1948. The effect of 
the decree was to impose a licensing 
system for imports into the French 
Zone of Morocco, but goods originat- 
ing in the French Union were exempt 
from its provisions. The system was 
purportedly part of a series of con- 
trols intended to promote the mone- 
tary stability of the French Union 
under postwar conditions. 

The decree and other associated 
measures were considered by the 
United States to be discriminatory 
and in violation of the most-favored- 
nation treatment guaranteed by its 
treaty with Morocco of September 


16, 1836. The United States also took 
the view that the decree contravened 
the Act of Algeciras of April 7, 1906, 
which guaranteed “economic liberty 
without any inequality” in Morocco 
to the thirteen signatory states (in- 
cluding France, Morocco and the 
United States). In due course France 
brought the controversey to the 
Court, appearing—as was made clear 
during the written proceedings— 
both on its own behalf and as pro- 
tecing power on behalf of Morocco. 

The Court’s judgment first took 
up the French argument that the 
decree of December 30 did not vio- 
late any treaty rights of the United 
States; that it was essentially a legiti- 
mate measure of exchange control; 
and that the general expressions of 
the Act of Algeciras did not forbid 
such restrictions, made necessary by 
general postwar economic 
tions. The Court found these con- 
tentions unconvincing, and held that 
the decree infringed the guarantees 
established by the Act of Algeciras 
in that it gave a preferred position 
to French imports. The fact that in 
1912, subsequent to the Act, France 
had acquired a special position in 
Morocco as protecting power did not 
alter this conclusion, for at the time 
France gave explicit assurances to 
other states that equality of eco- 


condi- 


nomic opportunity would be main- 
tained. The same conclusion, the 
Court said, could also be derived 
from the 1836 treaty, under which 
the United States was entitled to 
treatment equal to that of France. 
The Court next considered the 
extent of the extraterritorial juris- 
diction exercisable by United States 
consular courts in the French Zone. 
This entailed a careful examination 
of that jurisdiction as it had grown 
up since the treaty of 1836. In that 
treaty the express grant of jurisdic- 





tion was confined to disputes be- 
tween American nationals; but by 
virtue of the most-favored-nation 
clause, the United States acquired 
during the nineteenth century the 
more extensive jurisdiction accorded 
in Morocco’s treaties with other na- 
tions, particularly Spain and Great 
Britain. This larger jurisdiction ex- 
tended to all cases in which an Amer- 
ican national was defendant; and by 
implication from this, the United 
States came to take the view that 
no Moroccan legislation could be 
applied to American nationals with- 
out its assent. 

rhe Court first ruled that the ex- 
press grant in the treaty of 1836 was 
still in full force and effect—a point 
not disputed by France—and that the 
’ therein mentioned com- 
prehended both civil and criminal 
causes. It then held, however, that 
the enlarged jurisdiction based on 


“disputes’ 


other treaties via the most-favored- 
nation clause came to an end when 
that jurisdiction was renounced by 
the direct grantees. Great Britain, 
the last state to enjoy such a broad 
grant, had renounced its jurisdic- 
tional rights in the French Zone in 
1937, and since that date the United 
States could claim no greater rights 
than its own treaties conferred. The 
Court further pointed out that to 
hold otherwise would be to impair 
that equal status in Morocco for all 
states which the Act of Algeciras had 
sought to ensure. 

The Court also held that the mul- 
tilateral conventions relating to Mo- 
roccan affairs which were still in 
force—the Madrid Convention of 
1880 and the Act of Algeciras—were 
not generally of such a character as 
to constitute new and independent 
sources of extraterritorial jurisdic- 
tion, despite references in those in- 
struments to such jurisdiction. Yet, 
the Court noted, certain provisions 
of the Act of Algeciras necessarily 
involved an exercise of consular 
jurisdiction, and in those limited 
respects the Act might be said to 
be a distinct source of authority for 





1. For an account of the background of this 
case, see this department in 37 A.B.A.J. 228-229 
(March, 1951). 
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the performance of those functions 
by consular courts. Therefore the 
Court concluded that the United 
States, in addition to its powers un- 
der the treaty of 1836, also possessed 
further rights of jurisdiction to the 
extent necessary to make effective 
those provisions of the Act of Alge- 
ciras. It was admitted that this re- 
sult might have consequences not 
entirely satisfactory, but that was the 
unavoidable effect of the way in 
which the Act had been drafted. 
Having thus disposed of the gen- 
eral question of consular jurisdic- 
tion, the Court then took up the 
contention that Moroccan legislation 
required the assent of the United 
States before being applied to Amer- 
ican nationals. On this point the 
Court first observed that Moroccan 
laws contrary to United States treaty 
rights (like the December 30 decree) 
could not be enforced, in the absence 
of American assent, against Ameri- 
can nationals without thereby violat- 
ing international law. Nor could 
United States consular courts be 
asked to enforce Moroccan laws 
which had not received the assent 
of the United States Government, 
regardless of whether or not those 
laws infringed treaty rights. But, the 
Court ruled, Moroccan laws not con- 
travening treaty rights or requiring 
action by the consular courts could 
be applied to American nationals 
without prior United States assent. 
Two remaining points of impor- 
tance were passed upon by the Court 
in the course of disposing of a coun- 
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terclaim submitted by the United 
States. The first related to a claimed 
immunity, again based on treaty 
rights, of American nationals from 
Moroccan taxes not assented to by 
the United States, and in particular 
from consumption taxes imposed by 
a decree of February 28, 1948. The 
United States argument on this point 
was based on the most-favored-nation 
clause of the 1836 treaty and on cer- 
tain general language in the Madrid 
Convention and the Act of Algeciras; 
and it was rejected by the Court on 
reasoning analogous to that applied 
to the question of consular jurisdic- 
tion. The Court concluded that the 
taxes in question violated no treaty 
rights and could be applied to Amer- 
ican nationals without the prior con- 
sent of the United States. 

The second part of the counter- 
claim related to the proper basis of 
valuation for customs purposes of 
imports into Morocco, and involved 
the interpretation of an ambiguous 
article on the matter in the Act of 
Algeciras. The United States con- 
tended that the basis should be the 
purchase value in the United States, 
plus transportation expenses to the 
Moroccan custom-house. France ar- 
gued that the basis should be the 
local market value at the time and 
place of customs clearance. The 
Court, declining to adopt the views 
of either party, declared that a more 
flexible standard should be followed 
which would take into account both 
purchase price and local value, as 
well as other relevant factors. It 


stressed that in making valuations 
the customs authorities should act 
reasonably and in good faith. 

Five members of the Court indi- 
cated that they disagreed with one or 
more of the points decided by the 
majority. Judge Hsu Mo (China) 
declared that in his opinion the 
jurisdictional rights of the United 
States were limited to those granted 
in the 1836 treaty, and that no en- 
largement of this jurisdiction could 
be inferred from the Act of Alge- 
ciras. Judges Hackworth (U.S.A.), 
Badawi (Egypt), Levi Carneiro 
(Brazil), and Rau (India) joined in 
a dissenting opinion which in gen- 
eral favored the contentions of the 
United States with respect to con- 
sular jurisdiction, tax immunity and 
customs valuation. 

In recent months both Govern- 
ments have taken steps to implement 
the judgment of the Court. On Sep- 
tember 12, 1952, the United States 
Government notified the French 
Resident General in Morocco that 
arrangements were being made to 
dismiss all cases pending in its con- 
sular court on August 27, 1952, 
which were not within American 
consular jurisdiction as defined in 
the judgment. On October 2, 1952, 
the Resident General notified the 
American chargé d'affaires at Tan- 
gier that the decree of December 30, 
1948, and associated measures had 
been rescinded, and that the import 
control regime would be brought 
into conformity with the views ex- 
pressed by the Court. 
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Activities of Sections 


and Committees 


SECTION OF 
ADMINISTRATIVE LAW 


® Discussion during the Section 
meeting in San Francisco developed 
considerable interest in pending leg- 
islation relating to a code of conduct 
for Government employees. Several 
bills on the subject were introduced 
in the last Congress and one of these, 
S. 2293, sponsored by Senator Hum- 
phrey of Minnesota, was referred by 
the Board of Governors to the Sec- 
tion for study and comment. A spe- 
cial committee of the Section has 
been established to examine the 
Humphrey bill and others and to 
make recommendations to the Sec- 
tion. When these have been adopted 
they will be transmitted to the 
Board of Governors in accordance 
with a resolution approved at the 
meeting. Materials and views from 
those interested, whether ox not 
members of the Section, will be wel- 
comed by Committee Chairman 
Whitney R. Harris, Southern Meth- 
odist University School of Law, Dal- 
las, 5, Texas. 

The Section also has a special 
committee on Finality Clauses in 
sovernment contracts. Although no 
legislation was enacted during the 
last Congress to modify the effect of 
the holding in the case of United 
States v. Wunderlich, 342 U. S. 98, 
it is anticipated that new bills will 
be introduced early in the new Con- 
gress and the Section has been au- 
thorized under the following reso- 
lution adopted by the House of Del- 
egates at the San Francisco meeting 
to advance appropriate legislation to 
subject determinations of contract- 
ing officers to judicial review: 

That it is the opinion of the Ameri- 
can Bar Association that the determi- 
nation of contracting officers and re- 
viewing officials under the finality 
clause of government contracts should 
be subject to judicial review, in ac- 
cordance with the criteria of the Ad- 


ministrative Procedure Act, and that 

the Section of Administrative Law be 

authorized and directed to advance 

appropriate legislation to that end. 

Committee Chairman Glen R. 
Law, 5208 41st Street, N. W., Wash- 
ington 15, D. C., will welcome com- 
munications from those interested. 

Section Chairman John Cragun 
circulated to members of the Coun- 
cil and Committee Chairmen, a full 
and interesting report of his partici- 
pation at the annual conference of 
Section Chairmen held on Sunday, 
November 23, in Chicago. A number 
of items of general interest to the 
Section were discussed, one being a 
relatively new Association policy of 
encouraging the Sections to hold 
meetings in the week preceding the 
Annual Meeting. One advantage 
urged is that Sections will thus be 
permitted to get matters which re- 
quire action before the House of 
Delegates without the usual lapse of 
time which occurs when Sections 
and the House of Delegates are in 
session at the same time. 


SECTION OF 
ANTITRUST LAW 


® The Section of Antitrust Law is 
now completely organized with up- 
wards of 1400 members and with its 
committee memberships complete. A 
number of important antitrust prob- 
lems have already been submitted to 
the appropriate committees for study 
and report. Members of the Associa- 
tion are invited to submit to the Sec- 
tion of Antitrust Law questions of 
importance and general interest to 
the profession which they believe 
should be studied by one or more of 
the committees. Printed copies 
of the proceedings of the Section at 
the San Francisco meeting together 
with the names of the officers, com- 
mittee chairmen, and committee 
members of the Section are being 
sent to all Section members. 





SECTION OF 
CRIMINAL LAW 


= At the Annual Meeting at San 
Francisco the Section held discus- 
sions on the extent of organized 
crime, the effectiveness of present 
federal tax statutes and their admin- 
istration, and to what extent the 
federal taxing power may be used to 
combat crime. The sessions were 
uniformly productive and stimulat- 
ing. 

The responsibility of the Bar to 
eliminate the fixer, the influence 
peddler and the unethical lawyer, 
and the role of the Juvenile Court 
in judicial administration also re- 
ceived consideration. 

While organized crime will con- 
tinue to absorb attention, the field 
of parole and probation and the gen- 
eral field of the administration of 
criminal law will also be under 
scrutiny. 

The Section Committee on Pro- 
cedure, Prosecution and Defense is 
continuing its exploration of the 
problems of criminal responsibility 
and methods of dealing with sex 
offenders. 


The Committee on Traffic and 
Magistrate Courts, functioning as a 
branch of the Traffic Court Program 
of the Association, continues its re- 
search in all fields related to traffic 
while the Committee on Aviation 
Criminal Law continues its efforts 
in connection with the extension of 
surface vessel jurisdiction to include 
aircraft. 

The Section is presently turning 
its attention to the office of coroner. 
This ancient office as presently con- 
stituted in the majority of the states 
may appear to be unnecessary. How- 
ever, with the advance of forensic 
chemistry in the service of the law, 
the personal qualifications of a cor- 
oner become increasingly important. 
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Activities of Sections and Committees 


It would obviously be more con- 
venient as well as more efficient if 
an individual undertaking the duty 
of holding inquests as a means of de- 
termining the cause or probable 
cause of death for police, tort or 
insurance purposes possessed both 
medical and chemical qualifications. 

After all, about the only remain- 
ing duty of a coroner is the holding 
of inquests to determine the cause 
and time of death. The whole con- 
cept of the coroner has been chal- 
lenged by Chairman Arthur J. 
Freund of the Criminal Law Sec- 
tion and he has suggested a model 
state medicolegal investigative sys- 
stem. “A Model State Medicolegal 
Investigative System” has been dis- 
tributed in pamphlet form at the in- 
stance of the Criminal Law Section 
and this pamphlet should arouse 
considerable interest and discussion. 

While the detection of poison, 
blood and other matters by chemical 
examination is purely chemical and 
not medical, the condition, position 
and location of a body when found 
can best be analyzed and appraised 
by a medical specialist. Invaluable 
assistance can be rendered law en- 
forcement officers in subsequent in- 
vestigation if the coroner can reach 
accurate determinations. 

Professional requirements and a 
redefining of the duties of the coro- 
ner would be a mark of progress in 
the administration of the criminal 
law. 


SECTION OF 
JUDICIAL ADMINISTRATION 


® Development of the Survey of 
Metropolitan Trial Courts, first un- 
dertaken in 1947, promises to consti- 
tute a major focus of the Section’s 
program during the current year. 
The pilot study, financed by the 
University of Michigan Law School 
through the Cook Foundation and 
concerned with the Detroit metro- 
politan area, was published in book 
form by the University of Michigan 
Press in 1950.1 The Section then de- 





1. See the review by Chief Justice Vanderbilt in 
the January, 1951, issue of the Journal, at page 
47; also an article by Judge Ira W. Jayne ond Mrs. 
Virtue (37 A.B.A.J, 444; June, 1951). 
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cided to sponsor a series of at least 
six like projects in other metropoli- 
tan areas, to consist of a federation 
of integrated studies, each compris- 
ing an independent examination of 
the organization and operation of 
trial courts in a given locality, and 
each containing subject matter and 
techniques sufficiently like the oth- 
ers so that all may be compared and 
analyzed in a final volume. Each 
individual study will thus be of max- 
imum use both to the Bench and Bar 
of its own locality, and to the Section 
as a unit in a series devoted to defin- 
ing and solving the distinctive prob- 
lems of metropolitan trial judges. 
Maxine Boord Virtue, author of the 
Detroit study and secretary of the 
committee, is acting as consultant to 
each local study and as the Section’s 
representative to co-ordinate the 
series. Currently, she is engaged in 
conducting a series of intensive, 
short-range studies of congested dock- 
ets in several metropolitan areas, for 
distribution by the Section later this 
year. 

A prospectus for a Philadelphia 
study to be directed by Professor 
Curtis Wright, Jr., of Temple Uni- 
versity Law School, has been pre- 
pared by Mr. Wright and Mrs. Vir- 
tue, approved by the Section, and it 
is hoped that work will start shortly 
after the first of 1953. A faculty com- 
mittee at Columbia Law School has 
appointed Professor Walter Gell- 
horn, director for a New York study, 
and a prospectus for this project 
has also been approved and work is 
about to begin. It has just been 
learned that a local committee in 
Los Angeles is making final plans 
for a unit of the survey in that area. 
Pittsburgh and San Francisco are in 
the preliminary planning stages. 
With the knowledge and approval 
of the council, Mrs. Virtue has filed 
an application for a Fulbright grant 
to conduct a study of the courts of 
metropolitan London, England, as 
a part of this survey. Professor Lewis 
M. Simes of the University of Mich- 
igan Law School, a member of the 
committee, has had preliminary dis- 
cussions with the Director of Legal 
Research at the University of Lon- 


don concerning a study, and it is felt 
that if Fulbright funds can be 
granted for this purpose, the dimen- 
sion and comparative aspects added 
by a London study will greatly en- 
rich the usefulness of the series. 


COMMITTEE ON 
ADMIRALTY AND 
MARITIME LAW 


® The most interesting current prob- 
lem in the admiralty and maritime 
field is the extent to which some of 
the Federal Rules of Civil Procedure 
shall be adopted or adapted as Rules 
of Admiralty Practice. Nine rules 
have been identical for a decade. An- 
other fifteen can easily be adopted 
without controversy; these are pro- 
posed in Maritime Law Association 
Document 364 of September, 1952. 
Another fifty are adoptable or adapt- 
able with modifications and adapting 
language. A Maritime Law Associa- 
tion special committee, appointed by 
President Cletus Keating, has devised 
nineteen adjusting clauses which are 
expressed in M.L.A. Document 363. 
These are under active study by the 
M.L.A Committee, of which William 
J. Symmers is Chairman and Charles 
N. Fiddler draftsman, in co-opera- 
tion with a special committee of the 
Section of Judicial Administration. 
Last year Section Chairman Medina 
appointed Judges Charles E. Clark, 
Richard Hartshorne and Irving R. 
Kaufman, former Judge Simon H. 
Rifkind and Professor Nicholas J. 
Healy III of New York University 
Law School, for this task; and his 
successor Judge Jayne has_ reap- 
pointed them. It is hoped that these 
two groups will report a joint agree- 
ment at the Chicago meeting in Feb- 
ruary or at the Boston meeting in 
August. 

The unusual burdens of the fed- 
eral courts in New York and Phila- 
delphia make it desirable to bring 
the two methods of practice into 
closer textual agreement, without 
sacrificing the aptness of any rules 
for the specific needs of litigants. 

Since 1948 the admiralty practice 
has, by accidents of statutory repeals 
in that year, lacked the power to take 
depositions prior to action, and to 
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issue a subpoena running 100 miles 
into adjacent districts. Also by an 
accident of revision, the Admiralty 
Rule 54 now lacks the former nine- 
teen words needed to enable an own- 
er to surrender his vessel in the dis- 
trict where she is when the owner is 
sued in some other district; restora- 
tion of these nineteen words is sought. 
(See Advance Program, 1952, 
page 3.) 

Also under examination is the 
question whether admiralty should 
adopt the civil rules as they are now 
written or as they may be amended 
in the future. This poses the basic 
issue whether admiralty rules may be 
made and changed by nonmaritime 
groups or whether the Maritime Law 
Association should keep its leading 
voice in these matters. 


COMMITTEE ON 
AMERICAN CITIZENSHIP 


® At the request of the Chairman of 
the Standing Committee on Ameri- 
can Citizenship, President Storey in 
November, 1952, addressed a letter 
to the judges of the several U. S. Dis- 
trict Courts regarding the participa- 
tion of the organized Bar in naturali- 
zation ceremonies. President Storey’s 
letter included the text of the resolu- 
tion recommended by the Commit- 
tee on American Citizenship and 
adopted by the House of Delegates 
in San Francisco in September, 1952, 
which reads in part: “Resolved, That 
the American Bar Association . . . 
urges that the judges of the various 
courts in which such proceedings are 
held make every effort to increase 
the dignity of these proceedings so as 
to impress upon the newly natural- 
ized citizens the form and genius of 
our government and the privileges 
and responsibilities of citizenship . . . 
that state and local bar associations, 
through their Citizenship Commit- 
tees or otherwise, be requested to of- 
fer their services to the several nat- 
uralization courts in their localities 
so that, as officers of the court, they 
may give such aid and assistance in 
the conduct of these proceedings as 
the presiding judge may desire.” 
The Committee urges each state 
and local bar association to partici- 


pate in naturalization ceremonies as 
both a duty and a privilege, if and 
when invited so to do. It is felt by 
the Committee that such ceremonies 
can be of great value in general citi- 
zenship education. 


COMMITTEE ON 
RETIREMENT BENEFITS 
FOR LAWYERS 


® A meeting was held at the office of 
The Association of the Bar of the 
City of New York on Monday, De- 
cember 8, of organizations interested 
in the Reed-Keogh Bills. The follow- 
ing organizations were represented: 
Actors Equity Association 
American Federation of Radio Artists 
American Guild of Musical Artists 
Television Authority 
American Bar Association 
American Bankers Association 
American Dental Association 
American Institute of Accountants 
American Institute of Architects 
American Institute of Chemists 
American Medical Association 
American Society of Civil Engineers 
American Veterinary Medical Asso- 
ciation 
Association of the Bar of the City of 
New York 
Association of Stock Exchange Firms 
Authors League of America, Inc. 
Conference of Actuaries in Public 
Practice 
Conference of Bar Association Presi- 
dents 
Investment Counsel Association of 
America 
Medical Society of the County of New 
York 
Medical Society of Queens County 
National Federation of Business & 
Professional Women’s Clubs 
National Society of Professional Engi- 
neers 
New York Society of Certified Public 
Accountants 
New York State Bar Association 
New York Stock Exchange 
Society of Industrial Designers 
The meeting voted unanimously 
to request Representatives Reed and 
Keogh to reintroduce the amended 
Reed-Keogh Bills in the form of the 
Bills introduced last June (H.R. 
8390 and H.R. 8391), with only such 
changes as are necessary because of 


the difference in dates and the ses- 


sions of Congress. 

It was recognized that various 
further amendments will probably 
be suggested by different groups, par- 


Activities of Sections ana Committees 


ticularly by representatives of insur- 
ance company interests, but it was 
the consensus that the Bills should 
be introduced in their present form, 
and that any new proposed amend- 
ments should be submitted inde- 
pendently to the Ways and Means 
Committee. 

A most interesting pamphlet ana- 
lyzing and supporting the Reed- 
Keogh Bills has been written by Earl 
S. MacNeill and Gordon T. Wallis, 
Vice President and Assistant Sec- 
retary, respectively, of the Irving 
Trust Company of New York. Cop- 
ies of this pamphlet can be ob- 
tained by writing to Mr. MacNeill, 
care of Irving Trust Company, One 
Wall Street, New York City. 


COMMITTEE ON 
STATE LEGISLATION 


® This Committee consists of two 
members of the Association from 
each state and from the territories 
of Alaska and Hawaii, presided over 
by a Chairman and a Vice Chairman. 

The duties of the Committee are 
as outlined in the By-Laws of the 
Association and are as follows: 

This Committee shall endeavor to 
secure the enactment in their respec- 
tive states of legislation approved by 
the Association and recommended by 
it to the state legislature for adoption, 
and shall cooperate with the Commis- 
sioners from their state in the Na- 
tional Conference of Commissioners 
on Uniform State Laws, in securing 
the adoption in their respective states 
of the acts recommended by the Con- 
ference and approved by the Associa- 
tion. 

The Commissioners prepare the 
recommended bills embracing the 
acts which are to be introduced in 
the several states and then call upon 
the members of this Committee in 
the state for assistance. This assist- 
ance contemplates the release of the 
bills from committee, the acquaint- 
ing of the legislative members as to 
the content and purposes of the bills 
and the final securing of the gov- 
ernor’s approval. 

During the coming legislative year, 
the major undertaking confronting 
our Committee is the Uniform Com- 
mercial Code, prepared by the Amer- 
ican Law Institute and the Commis- 
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sioners. Judge Goodrich, in his Fore- 
ward to this mammoth project, says, 
The Code itself represents the sum 
total of an immense amount of time 
and thought from a great many people 
well informed in both the business 
and the legal sides of the fields cov- 
ered by the Code. 

The subjects embraced by the 
Code are sales, commercial paper, 
bank deposits and collections, docu- 
mentary letters of credit, bulk trans- 
fers, warehouse receipts, bills of lad- 
ing, investment securities and se- 
cured transactions. 

New Uniform Acts requiring con- 
sideration by the legislatures are: 
Uniform Act on Blood Tests and 
Uniform Single Publication Act. 
Amendments to Uniform Acts which 
require action by the several legis- 
latures are: Amendment to Uniform 
Common Trust Fund Act, Amend- 
ments to Uniform Narcotic Drug 
Act, and Amendments to Uniform 
Reciprocal Enforcement of Support 
Act. 

The Code has been introduced in 
several of the states and on account 
of the broad coverage of subjects, 
it will require considerable study be- 
fore action is taken so that the legis- 


latures may be afforded ample op- 
portunity for study before passage. 


COMMITTEE ON 
UNAUTHORIZED PRACTICE 
OF THE LAW 


® This committee held two meetings 
in California during the weeks of 
September 8 and September 15, 1952. 
On September 10 the committee met 
at the Biltmore Hotel in Los Angeles 
and its meetings continued through 
September 12, after which the com- 
mittee left for San Francisco and 
held meetings at the Palace Hotel 
commencing on September 14 and 
running through September 17. 

The Los Angeles meeting was fea- 
tured by an address by Edwin M. 
Otterbourg, past chairman of the 
Committee and President of the New 
York County Lawyers Association 
and an all day open forum was de- 
voted to particular problems in the 
field of unauthorized practice of the 
law. This meeting was cosponsored 
by the State Bar of California in ad- 
dition to numerous local bar associa- 
tions and was well attended by law- 
ers from southern California and 
adjoining states. 


The San Francisco meeting was 
likewise featured by an open forum 
and by an address by John D. Ran- 
dall, of Cedar Rapids, Iowa, retir- 
ing chairman of the committee. This 
meeting was sponsored by the Amer- 
ican Bar Association, the State Bar 
of California and all the sixteen bar 
associations of the nine bay-area 
counties and Santa Cruz County. In- 
vitations to the meeting were ex- 
tended to the officers of state bar 
associations of all states in the Ninth 
Circuit and members of their unau- 
thorized practice committees. 

A significant item on the agenda 
of the Committee for its Chicago 
meeting of December 5—December 7 
was a joint meeting with the Stand- 
ing Committee on Professional Eth- 
ics and Grievances of the American 
Bar Association for the purpose of 
hearing a complaint involving the 
rendering of legal services in the 
estate-planning field in one state by 
a licensed attorney from another 
state upon prearranged appoint- 
ments made by a lay insurance agent 
in the state where the services were 
rendered but in which state the at- 
torney is not licensed. 





The Attorney's Lien in 
Federal Courts 


(Continued from page 131) 


court. And if the lien resulted from 
a proceeding in a department or 
agency whose determinations were 
not subject to review, the lien could 
be enforced in any district court. 
To put at rest the contention that 
attorney's liens cannot be asserted 
against the United States, the bills 
expressly provide that the lien shall 
be exempt from any federal statute 
forbidding the assignment of a claim 
against the United States or pro- 
hibiting the enforcement of a lien 
against property seized by or vested 
in the United States. Thus, for ex- 
ample, the Assignment of Claims 
Act,® which forbids the transfer of 
claims against the United States, 
would not preclude the assertion of 
a lien. The lien would be exempt 
from that statute in any event be- 
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cause created by “operation of law”. 
Liens so created traditionally have 
been excepted from the anti-assign- 
ment ban.? 

Denial of protection to attorneys 
representing clients with claims 
against the Government is anoma- 
lous. On the one hand, Congress has 
provided a remedy in the form of a 
suit against the United States in 
order to aid claimants. On the other 
hand, experience has shown that 
many claimants are impoverished 
and are compelled to employ coun- 
sel on a contingent basis. Without 
contingent retainers many 

. .+ poor litigants would find it impos- 

sible to maintain their suits, however 

meritorious.® 

To deny attorneys security against 
unjust discharge injures such claim- 
ants by increasing their difficulty 
in securing representation, thereby 
frustrating the remedy fashioned by 
Congress. Representative Walter has 
pointed out that 


.as the Federal Government bulks 
larger and larger in litigation it be- 
comes increasingly important to pro- 
tect the lawyers who litigate against 
the government.!0 
The McCarran-Walter bills are 

not an innovation. Instead they 
would remedy a defect in federal 
law by assuring attorneys the pro- 
tection which they have long en- 
joyed at common law and now en- 
joy by statute in most states. Enact- 
ment of such a statute is long over- 
due; and the Bar owes a vote of 
thanks to Messrs. McCarran and 
Walter for their efforts on its behalf. 





6. 31 U.S.C. §203. 

7. See Brooks v. Mandel-Witte Co., 54 F. 2d 
922 (C.A. 2d, 1932). We do not intimate that the 
exemption is more than declaratory in any event. 

8. ‘Persons having claims against the United 
States . . . are practically compelled in the 
majority of cases to employ attorneys and contract 
with them for fees contingent upon success.” 
Roberts v. Consaul, 24 App. D.C. 551, 559 (1905). 

9. Jacobs v. North Louisiana & Gulf R. Co., 69 
F. Supp. 5, 7 (W. D. La., 1946). 

10. 98 Cong. Rec. Appendix A4775 (1952) (un- 
bound). 
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OUR YOUNGER LAWYERS 


C. Baxter Jones, Jr., Secretary and Editor-in-Charge, Atlanta, Georgia 















The Junior Bar Conference, Its Successes and Failures 
by Paul W. Lashly, Last Retiring National Chairman 


® It is appropriate that the writer 
was requested to discuss the successes 
and failures of the Junior Bar Con- 
ference to date just as my term as Na- 
tional Chairman draws to a close. 
While, fortunately, this does not 
mark the end of my active participa- 
tion in the affairs of the Conference, 
henceforth I must do so largely as a 
representative to the House of Dele- 
gates, its committees and officers. 
Scanning the history of the Confer- 
ence from the point of view of such 
a representative reveals an aspect 
new to the writer. 

Viewed from this perspective, 
the wheels-within-wheels of the Con- 
ference assume a unified and inte- 
grated appearance not always dis- 
cernible when working entirely 
within the Conference. It becomes 
apparent that actually, whether al- 
ways consciously or not, the Confer- 
ence so to speak has pursued its 
destiny with considerable persistency 
of goal and theme. 


The impromptu, fledgling gather- 
ing of young lawyers that took place 
nineteen years ago calls to mind the 
Committees of Correspondence of 
Revolutionary War days for just 
as then, the tocsin of battle was 
sounded to repel the invasion 
of a foreigner—this time the en- 
croachment of the unauthorized 
person in the practice of the law. 
In the days of 1933, with unemploy- 
ment, bank closings and the other 
difficult economic times so different 
from the present, the effect upon the 
young lawyer of unauthorized prac- 
tice by real estate dealers, banks, 
undertakers, insurance adjusters, in- 
surance salesmen and notaries pub- 
lic was devastating in its bread and 
butter effects. Realizing that only in 
unity was there strength, a group of 
spirited younger lawyers banded to- 
gether to assist in curbing unauthor- 


ized practices. From this committee 
spring the tap roots of the Confer- 
ence. 

This committee on unauthorized 
practice, staffed, manned and given 
fire and spark and drive by the 
younger lawyers, acting under the 
supervision of a committee appoint 
ed by the American Bar Association’s 
President, started with that senion 
committee the monumental under 
taking that has resulted today in 
the correction of the activities of 
the above mentioned groups through 
working agreements concluded with 
the national associations of such 
groups which has largely, if not 
entirely, removed this problem from 
our ranks. Necessarily, the policing 
job remains with us and the Confer- 
ence still has a committee in order to 
continue to co-operate with the com- 
mittee of the senior Association to 
guard against a recurrence of this 
evil. 

Encouraged by success in this field, 
the members of this original com- 
mittee banded together to form the 
Junior Bar Conference and to take 
on activities in other fields related 
to the needs of the younger lawyer. 
Growing slowly but steadily through 
the years, Committees on Graduate 
Continuing Legal Education, Co- 
operation with Junior Bar Groups, 
Lawyer Placement, Legal Aid, Jus- 
tice of the Peace and Other In- 
ferior Courts, Legislative Drafting, 
Procedural Reforms, Public Infor- 
mation, Relations with Law Stu 
dents, Inter-American Bar and War 
Readjustment all came into being 
and functioned to meet needs as 
they were recognized by the Confe1 
ence. 

The successful activities of the 
Conference in the field of the justice- 
of-the-peace problem ridding the 
various states of the evils inherent 


in courts: presided over by laymen, 
staffed entirely upon a political ba- 
sis, without any permanent records 
or system of file keeping, and largely 
operating upon the basis of a “man- 
made”’ law startlingly different from 
either the common law, the statute 
law, or law as it was taught to the 
law students of that state are now 
a matter of proud record to the Con- 
ference. 

Similarly, the abuses of the traffic 
court, the lack of uniformity be- 
tween trafhic courts operating in 
closely adjacent areas, the complete 
indifference of authorities to the 
mounting disrespect of large num- 
bers of the public to traffic laws, all 
added up to a picture of vital con- 
cern to the nation. Appreciating 
again that this was a field where the 
Conference and its members could 
render a very worthwhile service, 
this work was undertaken early in 
the Conference and brought to a 
successful conclusion, principally 
through the efforts of Past National 
Chairman James Economos of Chi- 
cago. Now the activities in this vital 
field are executed through the Na- 
tional Traffic Foundation. 

Similar accounts could be given in 
the field of procedural reform, where 
the Conference committees supplied 
the leg work and long hours to do 
the field work requested by Chief 
Justice Arthur T. Vanderbilt's com- 
mittee, resulting in assembling the 
basic information for his epochal 
study of procedure in the forty-eight 
states; of the Inter-American Bar 
Committee which largely was re- 
sponsible for the founding within the 
Inter-American Bar Association of a 
Junior Bar group; of the co-opera- 
tion with Junior Bar groups which 
has established channels of liaison 
through which information flows be- 
tween the various organized younger 
lawyer groups throughout the Unit- 
ed States, enabling these groups to 
keep informed of the activities of 
each other and thereby to increase 
the service of each group to its com- 
munity or state; the Public Informa- 
tion Committee which has rendered 
such valuable assistance to what has 
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been termed the number one prob- 
lem of the profession today; the Law 
Student Committee whose valiant, 
unflagging activities finally produced 
the American Law Student Associa- 
tion which today numbers in its 
membership over 80 per cent of the 
nation’s accredited law schools; the 
Continuing Legal Education com- 
mittee which in co-operation with 
the American Law Institute and the 
Committee of Twenty-Two of the 
American Bar Association has 
worked out the nation-wide plan for 
the holding of institutes and courses 
in graduate legal education for law- 
yers; the War Readjustment Com- 
mittee which has brought the prob- 
lem of giving lawyers called into the 
Armed Services duties consistent with 
their legal training, looking forward 
hopefully to the day when a lawye 
will have full recognition of his pro 
fessional status, the same as a doctor, 
when serving his Country in the 
Armed Forces; and many other com- 
mittees whose important and sub 
stantial contributions there is not 
space here to record. 

In summary, the Conference has 
been successful whenever it tackled 


a problem which was of primary and 
singular moment and importance to 
younger lawyers. Each of the above 
committees came into being to meet 
a need unique to the younger lawyer, 
a need more or less uniform through 
the ranks of the younger members ot 
the profession throughout the coun- 
try. Wherever the Conference has 
undertaken the solution of any such 
problem, its ultimate efforts, though 
often encompassing the span of many 
years, have borne fruit finally. 

Che Conference has failed when it 
has undertaken upon its own, prob- 
lems not unique or singular to the 
younger lawyer but encompassing 
older lawyers as well. At times it has 
misconceived the extent or precise 
nature of various problems. In trial 
and error fashion, it has recognized 
these mistakes and through the years 
corrected them through dropping 
committees, redefining the problems 
and goals of other committees, and 
adding new ones as the occasion 
arose. The Conference has proved 
itself a flexible tool of considerable 
cutting power and edge in the 
achievement of the program of the 
organized Bar. It has counted itself 


fortunate in having throughout the 
various administrations of the Amer- 
ican Bar Association sympathetic, 
interested and inspiring counsel and 
assistance from not only the officers 
of the Association, but as well the 
Section chairmen, committees of 
each Section, and our overworked 
but always available and helpful 
staff. 

The future of the Conference rests, 
of course, in the hands of the admin- 
istrations that will follow this one as 
the representatives of the members of 
succeeding years. The writer would 
not attempt to guide or control them 
if he could. No sufficient gift of 
vision or prescience is felt which 
would make any parting words of 
enduring enough value to record 
here. The program of each year must 
rest upon the needs of that year, must 
be predicated upon the time, funds 
and interest of the membership in 
meeting those problems, and lastly 
upon the continuance of the support, 
esteem and confidence which it has 
been the good fortune of this and 
preceding administrations of the 
Conference to enjoy. 


Notice by the Board of Elections 


# The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1953 Annual Meeting and 
ending at the adjournment of the 
1956 Annual Meeting: 


Alabama Missouri 
Alaska New Mexico 
California North Carolina 
Florida North Dakota 
Hawaii Pennsylvania 
Kansas Tennessee 
Kentucky Vermont 
Massachusetts Virginia 
Wisconsin 


Nominating petitions for all State 
Delegates to be elected in 1953 
must be filed with the Board of 
Elections not later than March 27, 
1958. Petitions received too late for 
publication in the March issue of 
the Journat (deadline for March 
issue, January 28; deadline for April 
issue, February 27; deadline for May 
issue, March $1) cannot be pub- 
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lished prior to distribuuon otf bal- 
lots, fixed by the Board of Elections 
for April 3, 1953. Ballots must be 
returned by June 8 1953. 

Forms of nominating petitions 
may be obtained from the Headquar- 
ters of the American Bar Associa- 
tion, 1140 North Dearborn Street, 
Chicago 10, Illinois. Nominating pe- 
titions must be received at the Head- 
quarters of the Association before 
the close of business at 5:00 pP.M., 
March 27, 1953. 

Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 

Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Asso- 
ciation in good standing and ac- 
credited to a State from which a State 
Delegate is to be elected in that year, 
may file with the Board of Elections, 
constituted as hereinafter provided, a 
signed petition (which may be in 
parts) nominating a candidate for 


the office of State Delegate for and 

from such state. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not 
a member in good standing. Each 
nominating petition must be ac- 
companied by a typewritten list of 
the names and addresses of the sign- 
ers in the order in which they ap- 
pear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed on Apri! §, 
1953, to the members in good stand- 
ing accredited to the states in which 
elections are to be held as above 
stated. 

BoarD OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve. 
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The Amending Power 


(Continued from page 127) 


teenth Amendment from considera 
tion altogether, at any hour before 
it had been ratified by three-fourths 
of the states. This is part of the un 
seemliness of a doctrine never con- 
ceived in our history betore.!" 
George Ticknor Curtis, in discuss- 
ing the ratification of the Fourteenth 
Amendment, pointed out that Secre- 
tary Seward in his proclamation de- 
claring the result of official docu- 
ments on file in his department 
showing ratification of the Four- 
teenth Amendment, invited atten- 
tion to the fact that the legislatures 
of Ohio and New Jersey, after hav- 
ing ratified the amendment, re- 
scinded their action; that this, in 
the judgment of the Secretary, made 
it a matter of doubt and uncertainty 
whether such resolutions were not 
improper, involved and ineffectual 
tor withdrawing the consent of the 
two states, or either of them, to the 
amendment. He said that if the reso- 
ratifying the 
were to be deemed as remaining o. 


lutions amendment 
full force and effect, notwithstanding 
the attempted rescission, then the 
amendment had been ratified in the 
m;nner required by the Constitu- 
ti m. On this theory the Congress de- 
clared the amendment adopted, al- 
though in its proclamation it noted 
that Ohio and New Jersey fiad passed 
resolutions withdrawing their con- 
sent to the ratification.'!* 


John A. Jameson, in 1866, wrote a 
rare book on the subject of constitu- 
tional conventions. He said that the 
right of a state after a negative vote 
on a federal amendment to recede 
from it and ratify the amendment, 
is, upon principle unquestionable. 
By the language of Article V there 
is conferred upon the states a spe- 
cial power. When exercised by ratify- 
ing, it ceases to be a power and any 
attempt to exercise it again must be 
a nullity. 

The view that rejection forms a 
barrier in the way of afterwards rati- 
fying an amendment has no real 
foundation. The real question here 
is what, under the Constitution is the 
consequence of rejection? Does it, o1 
does it not, as to the rejecting state, 
definitively settle the fate of the 
amendment? A state has the right 
at some time to ratify an amendment 
submitted to it. That, the author 
says, is precisely what is asked of it 
by Congress, and it is that which the 
Constitution empowers it to do. The 
authority charged with inspecting 
such votes, therefore, cannot refuse 
to receive one, certainly if offered 
within a reasonable time, until after 
a ratifying or three-fourths vote shall 
have been received.'™* 

So, when the state legislature has 
done the act or thing which the pow- 
er contemplated and authorized— 
when the power has been exercised 
—it ceases to exist; for the language 
of the Constitution is that an 
amendment proposed by Congress 
shall be valid, “when ratified by the 
legislatures of three fourths of the 
several states”. When an amendment 
has been ratified by the legislatures 
of three-fourths of the states, it has 
become valid as a part of the Con 
stitution and the power of the state 
legislatures over the subject matter 
is gone. 

If a state were permitted to re- 
scind its act of ratification each state 
afterwards ratifying would have the 
same right, and one or more of them 
would be pretty certain to exercise 
it. Such a mode of transacting busi- 
ness of so transcendent an impor- 
tance would be puerile. 

What would be the consequences 


The Amending Power 


of withdrawal, the author asks. If 
a state may withdraw its ratification, 
at what time may it do so? If a 
change of circumstances should occur 
such as to make a change of its vote 
desirable, before three-fourths of the 
states have ratified, and if the power 
were conceded then to withdraw, 
why should not the same power be 
conceded at any time after a three- 
fourths vote has been obtained, upon 
a like change of circumstances? That 
such a rule is not correct was made 
apparent in 1860 and 1861, when the 
seceding states sought to repeal their 
several acts of ratification of the fed- 
eral Constitution, passed by their 
conventions, in some cases seventy 
years before. What was then resisted 
as improper, in relation to the Con- 
stitution itself, cannot now be con- 
ceded as legal and proper in relation 
to amendments to the Constitution. 

Waiving the consideration of prin- 
ciples, the question may be regarded 
as settled by authority, if a resolu- 
tion of Congress upon it is to be 
taken as decisive. By this action, 
Congress declared the Fourteenth 
Amendment ratified although Ohio 
and New Jersey had rescinded their 
acts of ratification,''® 

Finis J. Garrett, for many years 
a member of Congress from Tennes- 
see until his appointment in 1929 
as Judge of the United States Court 
of Customs and Patent Appeals, in 
discussing Article V,"* pointed out 
that the states have a power of their 
own to initiate amendments inde- 
pendent of Congress, save as Con- 
gress should become the instrumen- 
tality charged mandatorily with the 
execution of their expressed will. It 
seems to be generally accepted as 
sound law, said he, that a state may 
reconsider an act of rejection, but 
not one of ratification; that a com- 
pleted act of ratification removes the 
subject from the forum of the legis- 
lature and it may not be recalled: 


111. Id. at 1478-9. 

112. 2 Curtis, op. cit. 379-80. 

113. Jameson, Constitutional Conventions, §579, 
page 628 (4th ed. 1887). 

114. Id. et §581, pages 629-30. 

115. Id. at §§583-4, poges 632-3. 

116. Garrett, “‘Amending the Federal Consti 
tution’’, 7 Tenn. L. Rev. 286 (1929). 
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whereas, a rejection is not a finality 
and, pending final action of ratifica- 
tion by the requisite three-fourths of 
the states, any state legislature may 
reconsider an act of rejection either 
by itself or by one of its predecessors, 
and ratify. Congress has accepted the 
principle that a state may not recon- 
sider and annul an act of ratifica- 
tion once adopted, as in the case of 
the Fourteenth Amendment, supra 
page 167. In the case of the Fifteenth 
Amendment, New York was included 
in the secretary’s proclamation as a 
ratifying state, although she had 
withdrawn her act of ratification be- 
fore he issued it. There were three- 
fourths without New York, however, 
so that this incident was not of prac- 
tical legal moment. 

From the beginning of the gov- 
ernment under the Constitution in 
1789 until the close of the 70th Con- 
gress on March 4, 1929, a total of 
3,113 proposals of amendment had 
been presented.!'? Hundreds of these 
are duplicates, while other hundreds 
are merely repetitions of proposals 
made in prior Congresses. Almost 
every article, section and clause of 
the instrument has, at one time or 
another, been made the subject of 
proposed amendment. Out of all 
these proposals covering a period of 
140 years, only twenty-four had been 
submitted by Congress and of these 
twenty-four only nineteen had been 
ratified by the requisite three-fourths 
of the states.18 


Three Epochs 
of Constitutional Amendment 


Former Senator Henry F. Ashhurst 
(Arizona), in an article in the Satur- 
day Evening Post, April 25, 1929, 
which was published upon the ex- 
piration of his last term in the Sen- 
ate, and in which he advocated the 
ratification of amendments by the 
qualified electors of the states in- 
stead of by the legislatures, said that 
any amendment should be acted up- 
on within the lifetime of those inter- 
ested in bringing about the change 
in our fundamental law; that the 
final action should be had while the 
discussions and arguments are within 
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the remembrance of those who are 
called upon to act."!® 

Senator Ashhurst pointed out that 
there were three epochs of constitu- 
tional amendments. The first one was 
with the first ten amendments (1791) 
and the Eleventh and ‘Twelfth 
(1794 and 1804), the latter two aris- 
ing from the case of Chisholm v. 
Georgia, 2 Dal. 419, and the tie vote 
for thirty-five ballots in the House 
between Jefferson and Burr. 

The second epoch, sixty years 
later, was 1865-1870, in which the 
Thirteenth, Fourteenth and _ Fif- 
teenth Amendments were proposed 
and ratified. 

Forty years thereafter came the 
third epoch, with the Sixteenth, Sev- 
enteenth, Eighteenth and Nine- 
teenth Amendments (1909-1920). 


Have We the Wisdom 
To Solve the Problem? 


In 1787 a small group of men put 
their minds to a task never before 
undertaken in history and laid the 
foundation for a temple of liberty, 
both for this country and as an ex- 
ample for all other brave and en- 
lightened nations. They would build 
for the ages a government of indi- 
vidual liberty for mankind. 

For more than a century and a 
half, through war, depression and 
internal strife, that temple has sur- 
vived. Its builders knew it could not 
be perfect, as no work of man is per- 
fect. Noting the tumult and revolu- 
tion which many nations had suf- 
fered in order that a change in their 
form of government might be 
brought about when no such provi- 
sion was contained in its charter, the 
Founders provided for a method of 
amendment, but only at the hands 
of the people who had delegated to 
the Federal Government the limited 
powers deemed necessary to preserve 


their liberty. 

That temple is now threatened 
through the unlimited power to tax 
extended to their government by the 
people, a power over which Congress 
by its own admission has lost con- 
trol. The fear of the Founders has 
been realized. 

“When you give power, you know 
not what you give,” thundered Pat- 
rick Henry. 

When the people in 1913 gave to 
Congress the unlimited power to tax 
they knew not what they gave. 

What is our remedy? By what 
peaceful means can we regain our 
liberty—liberty of mind and _ soul, 
which we have lost? 

We invoke the wisdom of the 
Founders. They provided a method 
by which the people can regain pow- 
ers which they have extended to Con- 
gress and which Congress has used 
in a way destructive of their liber- 
ties. 

That method is the provision in 
Article V for a constitutional con- 
vention. Such a convention may lack 
the characters that met in 1787 to 
set up a model government for all 
the world. 

Will Congress in orderly course 
submit to the people an amendment 
to institute again a limitation over 
its power of taxation, or shall they 
demand for the first time in our his- 
tory that Congress call a constitu- 
tional convention to end its oppres- 
sive powers? 

The issue is before us. Have we 
the vision and the wisdom to solve 
it? 





117. From 1929 to the end of the 82d Congress 
on August 18, 1952, 1071 proposals had been pre- 
sented, making a total of 4184. 

118. Since March 4, 1929, the Twentieth, Twenty- 
First and Twenty-Second Amendments have been 
ratified. 

119. 72 Cong. Rec. 3068 (1930) 
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(Continued from page 109) 


Not to counsel or support a case 
which does not seem to me just and 
equitable, unless it is a matter of 
defence of an accused person, 

Not to knowingly, in order to de- 
fend the cases put in my hands, use 
any means contrary to truth and not 
to try to mislead the Judges by any 
artificial means nor by any false state- 
ment of facts or law, 

To abstair from any offending per- 
sonal remark and not to put forth 
any fact against the honour and repu- 
tation of the parties, if it is not indis- 
pensable to the case with which I shall 
be entrusted, 

Not to encourage either the starting 
or the duration of a lawsuit for any 
reason of passion or interest, 

Not to reject for personal considera 
tion the case of the weak, the foreigner 
and the oppressed. 


C. Organized body of lawyers 

There exists a cantonal organized 
body of lawyers, called the “Ordre 
des Avocats’, of a purely private na- 
ture. However, a scheme for turning 
it into an official body is being stud- 
ied. This would make the registra 
tion in the Order compulsory. 

The cantonal bodies are federat- 
ed as a national body called Féd- 
ération Suisse des Avocats’’. 

The aim of the Ordre des Avocats 


iS: 


(2) To promote between its mem- 
bers a spirit of good fellowship, :to 
maintain the feeling of honor and 
dignity which every lawyer ought to 
show. 

(b) To ensure the maintenance 
ol good relations between the mag- 
istracy and the Bar. 

(c) To study questions of general 
interest to the Bar, except political 
and religious questions. 

(d) To defend the profession of 
lawyer and to safeguard the interests 
of those who practice it. 

(e) To study and discuss all ques- 
tions of a juridical or professional 
nature. 

(f) To determine the ways and 
customs of the Geneva Bar and see 
to their being respected. 

The board of direction of the 
Ordre des 
Council of the Order, has discipli- 


Avocats, namely the 
nary powers over the members of the 
Order. These powers are: warning, 
reprimand, censure, exclusion. 

D. Lines of professional activity 

The intervention and the services 
of a lawyer are purely voluntary and 
not required by the law. 

The lawyer acts at the same time as 
counsel for the defence (advocatus 
in Roman law) and as attorney (pro- 
curator). 


The intervention of a solicitor 


The Organized Bar in Switzerland 


(avoué) as it €xists under the French 
procedure, issunknown in Geneva. 

Alone, the’ office of* notary is in- 
compatible with that of a lawyer. 
However, other Swiss cantons do 
not know this incompatibility and 
allow a lawyer to act as well as no- 
tary. 

E. Remuneration 

There exists a scale for the costs, 
but not for the fees. These are deter- 
mined by the importance of the 
matter and the work accomplished. 

There is no intervention of the 
Council of the Order in the fixing 
of fees. The Council simply sees to 
it that the members of the Order 
carry on their profession with the 
correctness due to the client. 

Che client who would be of opin- 
ion that the fees are too high could 
have them taxed by the Court. 

The lawyer may sue directly his 
client for the settlement of unpaid 
fees. 

Finally we mention that gratuitous 
help in judicial matters is provided 
for in Geneva as many other cantons 
of Switzerland. The lawyers are 
obliged, when they are so requested 
by the president of the court, to 
act gratuitously and plead for a poor 
party, either in a civil matter or in 
a penal matter. 


® Lawyer and judge are essentially men of the literate and devoted tradi- 


tion. With an element of authoritative aristocracy. No class has been so 


bitterly satirized and reviled, but the very bitterness of the abuse reveals 


a recognition that from this class it is natural and reasonable to demand 


a conscientiousness and self-suppression beyond the normal limits. The 
peasant who curses the lawyer for selling justice and making all he can 


by it sells his own produce without compunction and makes all he can 


by it though other people starve. When every iniquity of the lawyers of the 


past has been admitted, we still find that there were abundant gentlemen of 


the long robe, haunted, even if they were not inspired and pervaded, by 
the spirit of righteousness. The illumination they shed may not always 
have been a beacon, but at any rate the wick never ceased altogether to 
glow, and down the centuries we see a succession of these unloved men 
boring away in their tedious frowsty courts, really struggling in that dim 
mediaeval light to import some semblance of justice, some thought for the 
commonweal, into the limitless greed of robber barons, the unqualified 


imperatives of feudal chiefs and the grasping cunning of the baser sort. 
And they are still working to-day towards the satisfaction of this permanent 
social need—the exact definition of proprietary rights. 
—H. G. Wells, The Work, Wealth and Happiness of Mankind, 
1931 Volume I, pages 352-53. 
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® Life Magazine in its issue of No- 
vember 10 carried a seven-page pic- 
ture story entitled “Legal Log Jam 
in Chicago”. The story was an effec- 
tive portrayal of the delay in the 
trial of negligence cases in the Chi- 
cago courts, and presented a convinc- 
ing argument for the new judicial 
article, which a joint committee of 
the Chicago and Illinois State Bar As- 
sociations is working to get the state 
legislature to adopt. The article 
points out that the Chicago situation 
is not unique, and that in New York 
City there is similar calendar conges- 
tion, and that in Boston the civil 
courts are snowed under with 19,000 
cases. The article also has high praise 
for the recent improvements in ju- 
dicial administration in such states 
as New Jersey and Missouri. A lim- 
ited number of tear sheets of the 
article are available upon applica- 
tion to this department. 





+e = —— 

® Bethuel M. Webster, President of 
The Association of the Bar of the 
City of New York, and Albert R. 
Connelly, Chairman of the Associa- 
tion’s Committee on Courts of Su- 
perior Jurisdiction, working with 
David W. Peck, Presiding Justice of 
the Appellate Division, and the Jus- 
tices of the Supreme Court in New 
York County have developed a co- 
operative undertaking to make avail- 
able to the court and parties in per- 
sonal injury cases the expert and 
impartial medical opinion of leading 
authorities in various branches of 
medicine. This undertaking is made 
possible by the combined grant to 
The Association of the Bar of the 
City of New York Fund, Inc., of 
$40,000 by the Alfred P. Sloan Foun- 
dation and the Ford Motor Company 
Fund to defray the expense of the 
program for one year. 

The project is prompted by the 
dissatisfaction of the Supreme Court 
Justices with the conflicting medical 
testimony which is given by the ex- 
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perts retained by the parties and the 
need for having medical examina- 
tions and reports which are both 
authoritative and impartial. The 
system of employing partisan experts 
by the parties frequently results in 
exaggerating injuries by the plain- 
tiff’s experts and minimizing injuries 
by the defendant's experts. Trials are 
prolonged with such controversy and 
the judge and jury are left without 
reliable medical guidance. 

It is not the intention of the 
Justices to deprive the parties of the 
privilege of calling experts of their 
own choosing, but it is the desire of 
the Justices to make available to the 
parties and to the court and jury ex- 
perts of both outstanding qualifica- 
tion and complete impartiality. 

The program will operate through 
the appointment by the New York 
Academy of Medicine of a panel of 
experts in the various branches of 
medicine. From this panel the court 
will make designations as required 
of specially qualified doctors who 
will make examinations of the plain- 
tiffs in personal injury cases and re- 
port as to the nature and extent of 
the injuries. This report will go to 
the court and to counsel on both 
sides. If thereafter the case is tried 
the doctor will be subject to call at 
the trial. It is anticipated, however, 
that on the basis of the medical re- 
ports more cases will be settled. 

Because of their distaste for hiring 
themselves out as partisan experts 
and because of the time which a 
court appearance consumes, the best 
qualified doctors have tended to stay 
clear of involvement in litigation. 
But leading medical men have indi- 
cated their willingness to respond to 
a call from the court and to aid in 
the administration of justice as im- 
partial experts. 

The doctors who will be called to 
this service will be compensated for 
their time in an amount fixed by the 


court in each case. The expense will 
not be borne by either of the parties, 
but for a year will be defrayed from 
the monies contributed by the Ford 
Motor Company Fund and the Al- 
fred P. Sloan Foundation. 


It is expected that trials will be 
shortened, that determinations of in- 
jury and damage will be more accu 
rate, and that settlements will be 
facilitated and expedited through the 
use of this new machinery. If it 
proves to be as useful and effective 
as anticipated, the procedure should 
be adopted in other parts of the 
country and become a standard prac- 
tice in court administration. It would 
then be carried on by some financial 
provision within the court system. 

In announcing the inauguration 
of the program, Presiding Justice 
Peck said: 


The expert medical procedure, made 
possible by the public-spirited grants 
of the Ford Motor Company Fund 
and the Alfred P. Sloan Foundation, 
is a most promising innovation in the 
administration of justice. Judges have 
long been concerned about the un- 
satisfactory method of ascertaining the 
extent of injury and damage in per- 
sonal injury cases on the basis of the 
conflicting testimony of partisan doc- 
tors who are retained by each side to 
support its claims rather than to give 
independent medical evidence. The 
system has not tended to bring into 
the court the best qualified experts 
and has tended to promote controversy 
rather than resolve controversy in re- 
spect to injuries. The parties should 
be free to retain their own experts 
and offer their evidence if they wish. 
But there should be available to the 
court and to the parties the medical 
opinion of outstanding and independ- 
ent experts who have no interest in 
the lawsuit and will give only objec- 
tive and impartial testimony. 

Half of the time consumed in the 
trial of a personal injury action is 
spent on the presentation of evidence 
as to injury and damages. This part 
of a case can be materially expedited 
and the determinations rendered more 
accurate and certain, if in advance of 
the trial an examination of the plain- 
tiff can be’ made by an independent 
medical expert and a report made by 
the expert to the court and counsel 
on both sides. Indeed, the probability 
is that with such an independent and 
reliable report more cases wil! be 
settled without the necessity of trial 
and battle of partisan experts. 











‘I 
ope 
mee 
to | 
the 
wel 
pro 
the 
The 
the 
our 
ice 
the 


= PV 
recen 
The 

City 

Coun 
Harle 
The 

succe: 
provi 
York 
Court 
court 
book] 
and ¢ 
condi 
for pi 
pared 
tion « 
on a 

nicip 
Nortl 


® Jol 
Comn 
of Th 
City | 
result: 
annué 
Moot 
Hous¢ 
ber 4 
final | 
Law 

Seabu 
one m 
Gordc 
best ¢ 
the b 
runne 
Chica; 
memb 
judges 
for th 
F. Re 
preme 








me CC kh SOU OS i‘é‘“R 








This undertaking represents the co- 
operation of two great professions in 
meeting a problem which is common 
to both and will be a great service to 
the administration of justice. It may 
well be a historic milestone in judicial 
progress and become a pattern for 
the court system through the nation. 
The Alfred P. Sloan Foundation and 
the Ford Motor Company Fund have 
our warm thanks for their public serv- 
ice contributions to enable us to make 
the experiment and study. 
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=# PW-84, an illustrated report, was 
recently prepared and published by 
The Association of the Bar of the 
City of New York, the New York 
County Lawyers’ Association, The 
Harlem Lawyers Association and 
The Legal Aid Society as part of a 
successful campaign for funds to 
provide for new quarters for New 
York City’s City and Municipal 
Courts, using as its theme “squalid 
courthouses: shabby justice”. The 
booklet, consisting of photographs 
and descriptions of existing extreme 
conditions and sketches and plans 
for proposed new quarters was pre- 
pared by a member of The Associa- 
tion of the Bar’s Special Committee 
on a New Courthouse for the Mu- 
nicipal and City Courts, Whitney 
North Seymour, Jr. 


——_____@-— 


® John R. Miller, Chairman of the 
Committee on Junior Bar Activities 
of The Association of the Bar of the 
City of New York, announced the 
results of the Association’s third 
annual National Inter-Law School 
Moot Court Competition held at the 
House of the Association on Decem- 
ber 4 and 5, 1952. The winner of the 
final round, Georgetown University 
Law School, received the Samuel 
Seabury Award, a silver bowl, and 
one member of the team, Richard A. 
Gordon, received the prize for the 
best oral argument. The prize for 
the best brief was received by the 
runner-up team, the University of 
Chicago Law School, and one of its 
members, Mrs. Jean Allard, was ad- 
judged runner-up in the competition 
for the best oral argument. Stanley 
F. Reed, Associate Justice of the Su- 
preme Court of the United States, 


presided over a bench which in- 
cluded John J. Parker, Chief Judge 
of the Court of Appeals for the 
Fourth Circuit; Leslie Knox Munro, 
Ambassador Extraordinary and Min- 
ister Plenipotentiary for New Zea- 
land, Stanley H. Fuld, Judge of the 
Court of Appeals of the State of 
New York; David W. Peck, Presiding 
Justice of the Appellate Division of 
the Supreme Court of the State of 
New York, and Bethuel M. Webster, 
President of the Association. 
aia i 

® The Governors of the West Vir- 
ginia State Bar at a recent meeting 
approved the recommendations of 
the Committee on Law Schools and 
Admissions to the Bar that the di- 
ploma privilege be abolished for 
graduates of the West Virginia Uni- 
versity College of Law. While main- 
taining a neutral position on the 
Board’s action, Dean Thomas Por- 
ter Hardman of the Law School 
stated that denial of the privilege 
would be of possible benefit to the 
School through such advantages as 
elimination of the feeling that the 
Law School itself was reluctant for 
its graduates to take the bar exami- 
nation and removal of the idea that 
the privilege discriminates against 
students from other law schools. 
Admitting that there was no good 
reason for its retention, Dean Hard- 
man stated that abolition of the 
privilege might result in a gain in 
the Law School’s enrollment. The 
action of the Board of Governors is 
in accord with the position of the 
American Bar Association, which 
has been largely responsible for the 
abolition of the diploma privilege in 
all except six states. 


* The West Virginia State Bar 
Foundation has announced an essay 


contest to be conducted by the 
Foundation and the State Bar on the 


subject of the Proposed Rules of 
Civil Procedure for West Virginia, 
with a prize of $500 for the winning 
essay. Open to members of the Bar 
and seniors in any law school who 
are residents of the state, the contest 
is designed to stimulate interest in 


Bar Activities 


reform of civil procedure now being 
conducted by the Bar’s Committee on 
Civil Rules, and to provide the Com- 
mittee with research and criticism 
of its tentative draft which follows 
closely the pattern of the Federal 
Rules of Civil Procedure. The win- 
ner of the contest will be invited to 
deliver his essay at the annual meet- 
ing of the State Bar in 1953. 
—---—<-—- --- 

® The Missouri Bar’s Third Annual 
Tax Institute was held from Decem- 
ber 11 through 13 in St. Louis. De- 
signed to inform general practition- 
ers from large and small cities on 
current developments in the field 
of federal taxation, the Institute’s 
speakers included Charles W. Davis, 
Chief Counsel of the Bureau of In- 
ternal Revenue; Ewing Everett, of 
New York, Seymour S. Mintz, of 
Washington, D. C., Joseph W. Price 
111, of Philadelphia, Bruce H. John- 
son, of Oklahoma City, and Thomas 
O. Shelton, Jr., of Dallas. 


—_—__—_.@—___—— 


® Reports on new methods to select 
judges and on problems created by 
financially irresponsible motorists 
were approved by The Association 
of the Bar of the City of New York 
at its December Stated Meeting. 
The Report on Problems Created 
by Financially Irresponsible Motor- 
ists, presented by James B. Donovan, 
Chairman of the Association’s Com- 
mittee on Insurance Law, opposes a 
system of compulsory automobile 
insurance and recommends in its 
place the enactment of an unsatis- 
fied judgment fund statute. The re- 
port also recommends the adoption 
of an impoundment provision stat- 
ing “If such a statute were in 
operation for several years in this 
state the problem of the financially 
irresponsible motorist would prob- 
ably become so minor that no fur- 
ther legislation would be necessary”. 
George G. Gallantz, Chairman of 
the Association’s Committee on Law 
Reform, presented the Report on 
Consideration of New Methods To 
Select Judges, which recommends a 
modified version of the American 
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Bar Association’s plan for judicial 
selection. The plan is to apply only 
to the First Judicial District, which 
is comprised of Bronx and New York 
Counties. A Judicial Commission 
consisting of the Presiding Justice of 
the Appellate Division, two residents 
of the First Judicial District who 
will not be lawyers or belong to the 
same political party, appointed by 
the Governor, and two members ol 
the Bar appointed by the Court of 


Is Legal Education Doing 
Its Job? 


(Continued from page 123) 


tion in practical training in all the 
skills and areas Mr. Cantrall de- 
scribes as essential. In the first place, 
I don’t believe all of it could be done 
effectively in law school and I think 
it would be a waste of time to try it. 

Other specific criticisms are based 
on three assumptions he draws from 
one quotation! that the law teacher: 

(1) Claims to know best what 
should be taught in law school; 

(2) Claims that he should not be 
regimented as to the content he cov- 
ers; 

(3) Claims that he should be free 
to decide what he shall cover and 
what he should omit from his 
courses, 

In fact, his criticism of the law 
schools goes much further, by impli- 
cation at least, than saying that the 
practical is not taught. The general 
impression is created that, in addi- 
tion, the individual law teacher is so 
wild and loose in his freedom that 
often the subject matter of the cur- 
riculum is not even adequately cov- 
ered from the standpoint of theory. 

Now, to begin with, no law cur- 
riculum is determined by any single 
law teacher. In any school of real 
merit the problem of a course ol 
study or curriculum is a matter of 
careful study and planning, first, by 
a curriculum committee and, second, 
by the entire law faculty. Moreover, 
periodic studies and necessary revi- 
sions constantly take place, and in 
many instances after consultation 
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Appeals will recommend to the Gov 
ernor three persons for appointment 
to any vacancy that occurs in the 
Supreme Court in the First Judicial 
District. Judges already in office who 
want to succeed themselves will have 
their names on the ballot in the 
general election in the same manner 
in which propositions are submitted 
to popular vote: Shall Justice --—- 
of the Supreme Court of the State of 
New York be retained in office? 


with and advice from practicing law- 
vers and judges. 

No law teacher is or should be 
as independent and immune from 
direction and control as Mr. Cantrall 
assumes. A law teacher has not only 
a dean; he has colleagues, and they 
are interested in what he is covering 
and how he is doing it. In fact, they 
must know in order to co-ordinate a 
curriculum. While there are bound 
to be some misfits and lazy people 
among law teachers, the great ma- 
jority are hard-working, conscien- 
tious people trying to do the best job 
they can. Their highest teaching 
standards, only rarely attained, are 
in large part those of the recognized 
great law teachers—the standards of 
Ames, Wigmore, Williston, Hall, 
Mechem, to mention just a few of 
the past, and many others still active 
who have achieved success and the 
respect of the entire profession. The 
minority who shirk their work, or 
spend inordinate time on a small 
area of a course, become well known 
to their colleagues, the administra- 
tion, and are generally awarded what 
they deserve—lack of esteem and fail- 
ure of promotion. And sometimes, 
perhaps not often enough, they get 
fired, 

It is true that once an over-all cur- 
riculum and course objectives have 
been established by faculty action the 
individual teacher must be given 
rather broad responsibility of deci- 
sion as to the exact materials and 
the method to be used. Usually he 
will have a choice among several 
well-designed casebooks, though he 
may, as some teachers do with con- 


In addition to the Reports, the 
Association adopted a resolution pre- 
sented by former President of the 
Association Whitney North Seymour, 
to the effect that in the light of 
conditions revealed by the State 
Crime Commission, the Association 
called upon Governor Dewey to 
appoint a commission with necessary 
power to make a complete investi- 
gation of the courts in the First 
Judicial District. 


siderable success, use his own as- 
sembled materials. No two instruc- 
tors will teach precisely alike. Each 
will have his own style, and his own 
individuality and personality must 
necessarily play a large part in the 
method of presentation. Any effort 
to demand a uniform pattern of 
teaching would be doomed to fail- 
ure. 

Nevertheless, each teacher, and his 
colleagues, well know the scope of 
subject-matter he is supposed to cov- 
er and the objectives of the course. 
Where there is risk of overlapping 
between closely allied fields the lines 
of demarcation are carefully worked 
out with colleagues. While not con- 
clusive standing alone, a study of the 
final examination questions will re- 
veal rather clearly the general scope 
of coverage in a particular course. A 
teacher who would spend most of his 
time on just one portion of the ex- 
pected coverage in his course would 
be quickly spotted in any good law 
school, and would and should feel 
the disapproval of the entire faculty. 

In discussing the question of the 
freedom of law teachers, Mr. Can- 
trall would apparently place them in 
a different category from other uni- 





12. Brenner, ‘Improving Bar Examinations: Some 
Suggestions’’, 36 A.B.A.J. 279 (1950). Actually Mr. 
Brenner was dealing with the relationship be- 
tween the over-all coverage of law school curricula 
and bar examinations, on the assumption (admitted 
but criticized by Mr. Cantrall) that such exami- 
nations were primarily designed to test the knowl- 
edge of legal principles and the ability to apply 
them to specific cases. He was discussing particu- 
larly ways and means of permitting relative free- 
dom of action both to low examiners and law 
teachers, without either trying to ‘‘regiment’ the 
other. His remarks regarding the freedom of the 
teacher must be read in its full context to do fair- 
ness to his position. 
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versity professors. He states that law 
teachers are “lawyer-professors teach- 
ing law, a professional matter, where 
the requirements of society and of 
the profession override any profes- 
sorial attributes of the lawyer-pro- 
fessor”. 

In other words, he sees law teach- 
ers as “hired hands” who should be 
controlled and even “regimented” 
and made to do their task, to teach 
“efficiently”. But who is to do this 
“controlling”, this “regimentation’? 
In so far as he suggests that law 
teachers should be tested by the high- 
est standards of teaching, he is on 
firm ground. But no one lawyer, or 
group of lawyers, can safely be 
looked to for establishing these stand- 
ards, just as the same may be said 
of the standards and ideals of the 
profession of law. These standards 
in each case are the product of tradi- 
tion, evolution and the best thought 
in each profession and represent an 
accumulation of many years of 
growth and experience. 

It is difficult to know the justifica- 
tion on which he would deny aca- 
demic freedom to the law teacher 
while bestowing it on other ur ‘versi- 
ty teachers. Academic freedom is not 
founded on protection for incom- 
petent performance, and deserves no 
support if so urged for any teacher. 
Within the proper limits of academic 
freedom the law teacher deserves no 
more and no less consideration than 
any other teacher. 


Mr. Cantrall suggests that bar 
examinations are not what they 
should be. Most law teachers and 
many able lawyers who have studied 
this problem would agree that many 
bar examinations could and should 
be greatly improved, but not for the 
same reasons urged by Mr. Cantrall. 
It is general knowledge that there 
are wide divergencies in the stand- 
ards and quality of bar examina- 
tions in the various jurisdictions, and 
there is perennial study and discus- 
sion of means of improvement. Many 
examinations do not adequately test 
for the applicant’s knowledge of 
principles of law and his ability to 
apply them to specific problems, 
which is the generally recognized 


purpose of bar examinations. 

Mr. Cantrall, however, would have 
such examinations test for the skills 
in the “know how” of law practice, 
which he correctly states they do not 
purport to do. His criticism here is 
just an echo of his views on legal 
education, which he insists should 
teach these skills. If he is in error on 
this position, as I have attempted to 
demonstrate, he is likewise in error 
regarding his ground of criticism of 
bar examinations, because obviously 
the two problems are inextricably 
connected. 

Next, Mr. Cantrall states that law 
schools have thirty-six whole months 
to train law students, but that they 
make use of only twenty-seven 
months of such time, and then sched- 
ule only thirteen to fourteen class 
hours per week. He believes that this 
schedule, which he considers too 
light, and the long summer vacations, 
are designed to make a pleasant life 
for law professors. It may be said 
most law schools now have summer 
sessions which break up this “pleas- 
ant life’. 

He cites experience in the recent 
war to illustrate that by having mili- 
tary courses prescribed in meticulous 
degree as to content and teaching 
manner the students learned quickly 
and “perfectly both the theory and 
how to practice it”. Also cited is the 
Army’s Command and General Staff 
College which he says now does in 
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ten months what it used to do in 
twenty-four. “Of course,” he states, 
“there was in those schools no non- 
sense about academic freedom.” This 
conclusion would, at the least, seem 
superfluous as applied to the mili- 
tary. 

These statements are based on sev- 
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eral assumptions, all talse, im my 
opinion. It is assumed that the meth 
ods used for military instruction, 
largely for memory purposes, can be 
effectively transferred to legal educa- 
tion, and that competent teachers 
and students would conform to such 
a regimen. The subject matter of law 
study, the whole process necessary for 
developing ability for sound legal 
analytical ability, reasoning and 
scholarship, so essential to the law- 
yer, would make absurd the proposed 
transfer of the kind of program, 
regimen and method used by the 
military. No law teacher or lawyer 
“worth his salt” would work under 
such a program. The kind of per- 
sonnel that would be willing to un- 
dertake such a program would be 
unfit to instruct law students either 
in theory or in practice. 


It is stated that law schools have 
available three years of twelve 
months each in which to train stu- 
dents. The only part of this state- 
ment which is accurate is that there 
are twelve months in a year. If law 
students are to be required to spend 
three summers in law school in addi 
tion to three school years of nine 
months each, a sweeping change with 
far-reaching effects would have to be 
made in present requirements. It 
might actually be easier, for eco 
nomic reasons alone, to require four 
school years. 


Many students of high ability and 
character find it necessary to utilize 
summer periods for earning money 
in order to attend law school at all. 
Even with scholarships and other 
aids now available, further :neans 
would have to be found to enable 
such persons to obtain legal training 
before the law course could be feasi 
bly changed to include thirty-six 
months of continuous instruction. 


The legal profession cannot be 
limited to a privileged few. No other 
profession has as great a requirement 
that its members be representative 
of all social and economic strata, so 
long as the individual possesses abil 
ity and character. Any movement 
whose effect would seriously tend to 
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Lestrict entrance to the legal protes 
sion to the economically privileged 
would fail of public acceptance. In 
this connection, it would be well to 
recall the thirty-year struggle to gain 
adoption of current standards for 
admission to the Bar against strong 
resistance based upon economic 
grounds. 


So, too, in connection with the 
suggestion of Mr. Cantrall that we 
imitate our medical brethren, we 
should well ponder the following 
statement: 


But if we could reproduce in the 
law the conditions of medical training, 
I should say that we certainly must 
pause at the thought of actually doing 
so. The expense of medical training 
is now recognized to be backbreaking, 
not merely for the individual student, 
but also for the particular institution 
and its community involved. Perhaps 
there is no more serious problem of 
modern education than how any even 
strong university can now support the 
tremendous expense of its medical de- 
partment. Practically every university 
of which I have knowledge is suffer- 
ing from the weight of its medical defi- 
cit which swallows up funds urgently 
needed for all other departments. 
With diminishing finances available 
for education it is a real question 
whether medical training, with its costs 
far beyond any other type, can survive 
in its present form. We cannot make 
legal education in the image of the 
medical training; in view of the lat- 
ter's plight we should count ourselves 
lucky that we cannot.!8 


Let us consider the criticism that 
thirteen to fourteen hours of class 
work per week is too small a load. 
This depends entirely on what is to 
be done in addition to class work and 
its preparation. 


Generally the class schedule in the 
first year of law study, usually fifteen 
hours per week, is slightly more than 
in the second and third years. This 
is true for several reasons. The firsi 
year is designed to give training in 
fundamental subjects and to develop 
analytical ability and legal tech- 
niques for handling legal materials 
and problems. Proper preparation 
calls for at least two to three hours 
for each class meeting, and much 
more time is needed for the student 
to get the most out of his subjects. 


Lov much cannot be capected dus 
ing the first year in research, writ 
ing and draftsmanship, but a great 
deal more can be and is demanded 
in the second and third years. The 
class schedule is, therefore, reduced 
slightly in the last two years, and 
more emphasis is placed on research. 
writing and practical assignments- 
particularly careful writing and 
draftsmanship. 


It is during these years that the 
student participates in writing for 
the law review, if one is published, 
and in legal aid work, if such is avail. 
able. Here, too, practice and appel- 
late moot court work is utilized by 
many schools. The student is held to 
higher standards as to depth of study 
and understanding, and collateral 
assignments generally become heav- 
ier. 


If seminars or specialty courses are 
available in the third years, which 
is often the case, adequate prepara- 
tion for class discussion calls for 
greatly increased study. To cite some 
examples, courses in estate planning 
and corporate planning, involving 
substantial drafting work, require 
much research time and frequent 
consultation between teacher and 
student outside of class. In good law 
schools today, the student is worked 
at a pace not exceeded in any other 
form of professional training. 

The fact is that the greater the 
emphasis put on practical assign- 
ments, so favored by Mr. Cantrall, 
the less time there is for actual class 
meetings. The “doing” phases of 
careful draftsmanship or writing cer- 
tainly cannot be accomplished in 
class. If the purpose of legal educa- 
tion were simply the teaching of rules 
and memory work, as is so largely 
true of the military instruction cited, 
and if outside preparation is thought 
of in terms of forty minutes per 
class, instead of two to three hours 
then of course the class sched- 
ule could be greatly increased. But 
such a program for law training long 
ago was deemed totally inadequate. 

Regardless of disagreement with 
Mr. Cantrall’s views, he has high- 





13. Supra, note 8. page 425 
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lighted the significant position that 
the law schools hold in determining 
the kind of standards and ideals the 
legal profession is to have. There is 
no escaping the fact that to the uni- 
versity law schools has been dele- 
gated almost entirely (with the dis- 
appearance of the old apprentice sys- 
tem) the furnishing of recruits to 
the profession, which clearly can rise 
to no greater heights than is made 
possible by its source of supply—the 
law schools. If this be recognized as 
true, it becomes of the greatest im- 
portance to the profession that no 
stone be left unturned to insure that 
the law schools are as sound and ade- 
quate as it is humanly possible to 
make them. This situation certainly 
gives the profession and the public 
a great stake in the law schools as 
the sole source of supply for a pro- 
fession of the highest importance to 
a democratic and free society. 


The transfer of this responsibility 
for legal training to the university 
law schools has taken place in this 
century, and most of it during the 
past twenty-five years. How well has 
it worked? There is no doubt that 
on a national basis the general qual- 
ity of training for the profession has 
undergone a vast improvement. Gone 
are the proprietary law schools (with 
few exceptions) which were so nu- 
merous and which prospered so long 
at the expense of great numbers of 
students and of the profession. They 
have been replaced by schools con 
forming at least to the minimum 
standards of the American Bar Asso- 
ciation. The number of schools with 
outstanding faculties and facilities 
has greatly increased, and no longer 
do a few national law schools domi- 
nate the scene of legal education. 
The almost universal judgment of 
lawyers and judges attests. the good 
quality of professional training pos- 
sessed by the average law graduate. 
In short, the total effect of the 
changes and progress in legal educa- 
tion for the past twenty-five years has 
been to strengthen substantially the 
character and quality of recruits to 
the profession." 

All this is to the good, but much 
remains to be done in improving the 
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character and quality of legal educa 
tion as to instruction, methods and 
materials. It is believed that law 
schools are thoroughly aware of this 
need, and a mere perusal of the offi- 
cial publication of the Association of 
American Law Schools, Journal of 
Legal Education, will clearly demon- 
strate such awareness. A substantial 
part of the experimentation now go- 
ing on in law schools involves the 
development of ways and means of 
providing practical training within 
the lim.tations of law school facilities 
and conditions. Care must be taken, 
however, not to abandon essential 
instruction and scholarly work for 
the pursuit of nice-sounding but un 
feasible measures for practical train 
ing. 

The Bar can do much by intelli- 
gent and constructive criticism and 
by understanding support of worthy 
ventures looking towards improve 
ment. It can make a real contribution 
by studying and re-evaluating the 
standards and procedures for gain 
ing admission to the Bar. The wide 
discrepancies in the types and quality 
of bar examinations constitute a 
problem of real importance to legal 
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education and to the profession. 
The Bar should also seriously con 
sider its own responsibilities in con- 
nection with the proper training and 
preparation of those who seek to 
enter the profession and continue in 
it. However much there is need for 
further improvement in legal edu- 
cation, it will be of no service or 
aid in the effort to get the most that 
the law schools are able to contribute 
to demand of them the impossible, 
or to ask them to assume training 
responsibilities that properly be- 
long to the profession itself and 
which can best be performed by it. 





14. Mr. Cantrall states that the public dissatis- 
faction with the law school product is evidenced 
by the turning over of lawyers’ work in certain 
areas to laymen. This puts the blame in the wrong 
place. The law graduate of today is generally well 
trained in such new areas of law as taxation, lo- 
bor law, administrative law and others. The truth 
is that the older lawyer with the practical ‘know 
how" along traditional lines which Mr. Contrall 
values so highly is the one who has failed to keep 
abreast in new areas of law, and consequently 
has lost some work in these areas. The Bar has 
recognized this fact and during the past ten years 
there has been considerable development in the 
field of continuing legal education. But the pro 
fession is still far behind what the medical profes. 
sion has accomplished through postgraduate clinics 
to keep its members up to date. The problem of 
continuing legal education is a most important one 
and while the !aw schools can be of assistance, 
the primary responsibility for an effective program 
must rest with the leadership of the Bar 
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chines); notaries; private deposition Saeed Chan. 

cery uilding $64 Market Street. References: 


local bench and bar. 


LIST OF OVER 4000 SELF-EMPLOYED 
court reporters in U.S.A., available of any 
state, only $5.00. Full details on request. Com- 
plete mailing service available. Reporters Sur- 
pties Division, Division of Pengad Companies, 
Pengad Building, Bayonne 83, New Jersey. 








TRANSLATIONS 





OFFICIAL LEGAL TRANSLATORS (ALL 

languages). Since 1878, Awmenican-Forricy 
Transtation Szavices, 82 Court Street, Brooklyn 
2. New York. 
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Only the original History Book Club 
offers you so rich a variety of important new books 










Tike any THREE 


of these 


for 
only 





H™ is an amazingly gen- 
erous demonstration of- 
fer. It is made solely to prove 
to you how much you will 
enjoy the RICH VARIETY 
of important new books of 
history you can get at cash 
savings through the History 
Book Club. 

The outstanding volumes 
pictured above sell for up to 
$7.50 each in the publisher’s 
edition. But you may choose 
ANY THREE you wish for 
a total of only $4.50 if you 
act at once! Enjoy reading 


60 


values up to 320.50 
with 


member ship 





new books of HISTORY 


Choose any THREE books 
Then mail the coupon 





them, and then add them 
with pride to your perma- 
nent bookshelf. Make your 
choice — then mail coupon 
now. This demonstration 
offer to new members may 


THE ERA OF GOOD FEELINGS By George 
Dangerfield Unusual story of Ameri- 
ca’s “coming of age.”” Full of sidelights 
about Calhoun, John Jacob Astor, Clay, 
others. $6.00 in the publisher’s edition. 


STAR OF EMPIRE By William B. — 
cox. Here is the whole colorful 
eant of British Im | power 

Henry Tudor to Winston Churchill 
$5.00 in the publisher’s edition. 


JEFFERSON and the RIGHTS OF MAN By 
Dumas Malone. Reveals Thomas Ji 
ferson as a statesman, philosopher and 
a delightful human Soles, Ilustrated. 
$6.00 in the publisher’s edition. 


ORIGINS OF THE NEW SOUTH By C. Vann 
Woodward. Fascinating background 
you need to understand the swift- 
changing economic, political, and so- 


THE ENGLAND = ELIZABETH By A. L. 
Rowse. The Elizabethan Age, beg 
nurtured Drake and Shakespeare, had 

a spirit all its own, Here are the peri- 
od, the people—and the Titans they 
bred! $6.50 in the publisher’s edition, 
POLK: THE DIARY OF A PRESIDENT. 
Edited by Allan Nevins. These private 
journals of our Mexican War president 
discs everything from how we got 
California—to the art of shaking hands 
with a thousand White House visitors. 
$6.00 in the publisher’s edition, 


HISTORY OF THE GERMAN GENERAL STAFF 
By Walter Goerlitz. The most feared 
and respected ——— geniuses of all 
times — their personalities, triumphs 
end fatal miscalculations, from Kaiser 


not be repeated. 


Members get their choice of new books at cash savings — 
Valuable Bonus Books FREE — Other important advantages 


T= original History Book Club 
is unique in two ways. First of 
all, your selections are not restricted 
to United States history; you also 
have your choice of the very cream 
of the new books that deal with 
other parts of the world. And sec- 
ond, this club is the only one whose 
books are chosen by a distinguished 
Board of Historian-Editors, thus 
guaranteeing you the very highest 
standard of excellence. 

As a member, you take only the 
books you want, and you save real 
money on them. (Last year, mem- 
bers saved an average of $2.81 on 
each selection, oe the value 
of their bonus books.) 

Here’s how membership works: 
Every selection is described to you 
in advance in a careful and objec- 
tive review. After reading this re- 
port by the Editorial Board (com- 


posed of Dumas Malone, Walter 
Millis and Louis B. Wright) you 
decide whether you want the book, 
at the member's special price. If 
you don’t want it you merely re- 
turn a form (always provided) and 
it will not be sent. You may take as 
few as four books a year, and re- 
sign whenever you wish to do so, 
after accepting four books. 

You receive a valuable Bonus 
Book at no extra charge, each time 
you purchase four selections at the 
members’ special low price. 

In addition to current selections, 
a large number of other important 
books are always available to you 
at special money-saving prices! 

Remember, if you join now you 
get any THREE of the books pic- 
tured above for only $4.50—a total 
value of up to $20.50. Mail your 
coupon without delay. 


cial 
$6.50 in the publisher’s edition. 


Friederich to Marshal Kesselring! 


tterns of the South of today. 
$7.50 in the publisher's edition. 








f MAIL COUPON TO i 
4 THE HISTORY BOOK CLUB, INC., Dept. AB-2 P 
5 45 West 57th Street, New York 19, N.Y. 
Send me at once the THREE books I have checked below as my & 
9 enrollment — ont Soe es pow 8 ng =e oy $4. 50 for “ail a 
three, plus few cents for postage and packing. Forthcoming se! 
i will be described to me in advance. I need accept only four a year at i 
i the Club Members’ Money-Saving Price—and I may resign’ at any 
time after accepting three additional selections. You will send me a i 
§f valuable FREE BONUS BOOK each time I purchase four selections. § 
4 GUARANTEE: If I'm not satisfied, | can return books in 7 days, 1 
; and membership will be cancelled. ane — 
CHECK 3 BOOKS HERE: ——— ! 
i r— The Era of Good r— Jefferson and the Polk: The Diary of i 
EJ Feetings __] Rights of Man a President i 
inc Origins of the History of The Ger- 
_— Star of Empire New South man General Staff - 
i i icctiiiebisenase * io é 
PLEASE PRINT) 
5 i 
I Addres de i 
i City. Zone. State i 
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America’s 
Great Law Encyclopedia 
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§ The One Complete Law Encyclopedia ; 
, Based on ALL the Cases § 
§ State and Federal 
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N THE AMERICAN LAW BOOK COMPANY 
§ 272 Flatbush Avenue Ext. Brooklyn 1, New York 
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